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COUNCIL  ON  WAGE  AND  PRICE 
STABILITY 

6  CFR  Part  705 

Anti-Inflationary  Pay  and  Price 
Standards 

agency:  Council  on  Wage  and  Price 
Stability. 

action:  Interim  Final  Standards  for  the 
Second  Program  Year,  with  comments 
requested. 


summary:  On  August  10. 1979.  the 
Council  published  an  Issue  Paper  (44  FR 
47232)  soliciting  public  comment  on 
issues  that  arose  with  the  pay  and  price 
standards  during  the  first  program  year. 
In  view  of  these  comments,  which  are 
discussed  in  detail  below,  the  Council  is 
revising  Subparts  A,  C  and  D  of  Part  705 
for  the  second  program  year.  Because 
the  second  program  year  begins  on  or 
before  October  1  for  all  companies,  the 
Council  is  publishing  these  revisions  in 
interim  final  form,  effective  October  1. 
and  public  comment  is  solicited  on  an 
expedited  basis.  Any  changes  suggested 
by  the  comments  that  are  ultimately 
incorporated  in  the  final  standards  will 
be  effective  as  of  October  1,  but  no  one 
who  relies  on  the  standards  set  forth 
herein  will  be  found  out  of  compliance 
with  the  final  standards  for  the  interim 
period. 

Subpart  B  of  Part  705,  which  is  the  pay 
standard,  is  unchanged  pending  the 
receipt  of  recommendations  from  the 
reconstituted  Pay  Advisory  Committee. 
The  Council,  however,  will  continue  its 
policy  of  administering  the  pay  standard 
to  remedy  certain  inequities  that  arose 
during  the  first  program  year. 

OATES:  The  effective  date  of  the  revised 
Part  705  is  October  1, 1979.  Comments 
must  be  received  on  or  before  October 
17.  1979. 

ADDRESS:  Written  comments  should  be 
addressed  to  the  Office  of  General 
Counsel.  Council  on  Wage  and  Price 
Stability.  600  17th  Street.  N.W.. 
Washington,  D.C.  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 

Industries,  Contact  Person,  and  Telephone 
No. 

Metals.  Machinery  &  Equipment.  Eugene 
Roberts:  456-7784. 

Food.  Agriculture  A  Trade,  Steve  Hiemstra: 
456-7740. 

Energy.  Chemicals,  Utilities  &  Transportation, 
(ohn  Keith:  456-7747. 

Construction  &  Building  Materials,  Joseph 
Lackey;  456-7156. 

Health  Insurance  &  Other  Services,  Arthur 
CorazEini;  456-7730. 


ANALYSIS  OF  COMMENTS  AND  CHANGES: 
Second-Year  Pay  and  Price  Standards 

Introduction 

The  voluntary  pay  and  price 
Standards  announced  on  October  24. 

1978,  were  one  element  of  the 
President's  anti-inflation  program.  As 
the  first  year  of  the  program  drew  to  a 
close,  the  Council  undertook  to  evaluate 
the  performance  of  the  standards  and  to 
consider  various  modifications  for  the 
second  year.  The  Council's  preliminary' 
analysis  led  to  the  release,  on  August  7. 

1979.  of  an  Issue  Paper:  Pay  and  Price 
Standards  (44  FR  47232,  August  10. 

1979).  Public  comments  on  the  questions 
raised  in  that  paper  were  due  September 
5. 

The  public  response  to  the  Issue 
Paper  was  encouraging,  particularly  in 
view  of  the  relatively  short  time  for 
filing  comments.  Over  600  were  filed,  on 
behalf  of  labor  groups,  business  entities. 
State  and  local  governments,  public 
interest  groups,  and  concerned 
individuals.  While  the  perspectives 
differed  and  the  suggestions  covered  a 
wide  range,  there  were  certain  recurrenl 
themes. 

Most  important  there  was 
widespread  recognition  among  both 
proponents  and  opponents  of  the 
standards  that  they  have  been  at  least 
moderately  successful  in  restraining 
inflation,  even  in  the  face  of  sharp 
accelerations  in  food  and  energy  prices. 
The  annual  rate  of  increase  in  those 
sectors  of  the  economy  to  which  the 
basic  price  deceleration  standard  is 
applicable  has  been  a  little  above  7 
percent,  or  about  one  percentage  point 
above  the  rate  anticipated  if  all  firms  in 
these  sectors  had  been  able  to  adhere  to 
that  particidar  standard.  The  overall 
rate  of  increase  in  pay  rates  (hourly 
wages  plus  private  fringe  benefits]  has 
also  run  about  one  percentage  point 
above  the  target  rate;  the  actual  annual 
rate  during  the  first  program  year  has 
been  about  8V2  percent. 

The  comments  also  stressed  the 
importance  of  continuity  and 
consistency  to  the  continued 
effectiveness  of  the  standards:  many 
entities  have  devoted  a  large  amount  of 
time  and  expense  to  developing 
compliance  programs,  and  major 
changes  in  the  standards  could  nullify 
these  efforts.  At  the  same  time,  the 
comments  emphasized  certain  problems 
with  the  first-year  standards,  most  of 
which  were  identified  in  the  Issue 
Paper.  Those  most  prominently 
mentioned  were  that:  (1)  As  a  result  of 
certain  companies'  having  had 
abnormally  depressed  base  periods 
and/or  unusual  program-year  cost 
increases,  the  profit-margin  exception 
has  been  more  frequently  used  than  was 


initially  contemplated;  and  (2)  there  has 
been  a  growing  disparity  between  pay 
increases  of  employee  units  covered  by 
cost-of-living  adjustment  (COLA) 
clauses  and  those  not  covered.  In 
addition,  it  was  noted  that,  unlike 
previous  instances  in  which  the 
government  has  been  involved  in 
developing  pay  policies,  this  program 
has  not  included  a  clearly  defined  role 
for  rqwesentatives  of  labor, 
management,  and  the  public. 

In  response  to  these  comments,  the 
President  has  announced  that  the  Pay 
Advisory  Committee  has  been 
reconstituted  to  provide  greater 
participation  by  the  public  in  the  anti¬ 
inflation  program.  The  Committee, 
which  will  be  composed  of  fifteen 
members — five  representatives  of  labor, 
five  business  representatives,  and  five 
representatives  of  the  general  public — 
will  advise  the  Council  on  developing 
policies  that  encourage  anti-inflationary 
pay  behavior  by  employers  and  labor, 
that  decelerate  the  rate  of  inflation,  and 
diat  provide  for  a  fair  and  equitable 
distribution  of  the  burden  of  restraint. 
The  amended  charter  provides  that  the 
Committee  will  recommend  new  or 
revised  interpretations  of  the  pay 
standard  and  changes,  if  any,  in' pay 
exception  and  noncompliance  decisions 
of  the  Council.  Most  importantly,  the 
Committee  is  charged  to  submit,  by 
October  31. 1979,  its  recommendations 
for  modifications,  if  any.  to  the  pay 
standard  itself,  including  specifically  the 
basic  pay  standard,  the  inflation 
assumption  for  evaluating  cost-of-living 
adjustment  clauses,  the  threshold  for  the 
low-wage  exemption,  the  treatment  of 
increments  and  tandem  relationships, 
and  the  appropriate  [adjustment  for 
employee  units  not  covered  by  cost-of- 
living  adjustment  clauses.  Rather  than 
unduly  restrict  the  options  available  at 
tbe  outset  to  the  Committee,  we  are  not 
now  publishing  any  modifications  to  the 
current  pay  standard.  Until  the 
Committee  submits  its 
recommendations,  the  first-year 
standards  (presently  found  in  705B) 
remain  in  effect,  and  the  Council  will 
continue  its  current  policy  of  using  the 
gross-inequity  exception  to  remedy 
certain  inequities  that  have  arisen 
during  the  first  program  year. 

The  President  has  also  directed  that 
the  Price  Advisory  Committee  be 
reconstituted  with  five  members 
representative  of  the  general  public. 
.While  it  will  have  the  same  objectives 
and  many  of  the  same  responsibilities  as 
the  Pay  Advisory  Committee,  it  will  be 
asked  to  work  with  a  revised  price 
standard  that  has  been  developed  by  the 
Council.  As  will  be  discussed  in  more 
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detail  below,  the  revised  standard  will 
be  cast  as  a  company-specific 
cumulative  standard  that  limits  the 
increase  during  the  first  two  program 
years  to  the  cumulative  base-period 
price  change.  Semiannual  limitations 
will  also  be  imposed.  An  exception  for 
uncontrollable  cost  increases  will  again 
be  available,  but  the  resulting  profit 
limitation  will  be  appreciably  more 
restrictive  than  it  was  in  tha  first  year. 

There  follows  a  discussion  of  the 
design  of  the  second-year  price 
standard.  The  issues  considered  by  the 
Council  are  numbered  as  they  appeared 
in  the  Issue  Paper.  After  each  issue,  we 
summarize  the  public  conunents  relating 
to  that  issue,  and  explain  the  Council's 
conclusions.  The  proposed  standards 
are  then  reproduced  as  Subpart  705A 
(“The  Price  Standard"),  Subpart  705C 
(“Modified  Price  Standards  for  Selected 
Industries”),  and  Subpart  7050 
(“Definitions")  (with  revised  definitions 
for  the  price  standard  and  the  first-year 
definitions  for  the  pay  standard). 

1.  The  Aggregate  Price  Standard.  The 
people  who  commented  on  this  subject 
generally  supported  the  approach  taken 
by  the  Coimcil  in  the  first  program  year, 
which  linked  the  aggregate  price 
standard  to  the  pay  standard.  The 
Council  will  retain  the  linkage  between 
the  pay  and  price  standards,  although 
the  tentativeness  of  the  second-year  pay 
standard  makes  that  nexus  less  precise. 

No  changes  will  be  made  in  the 
assumptions  underlying  the  linkage. 
However,  the  Council's  present  policy  of 
allowing  catchup  adjustments  for 
workers  without  cost-of-living 
adjustments  who  complied  with  the 
first-year  standard  constitutes  an 
effective  relaxation  in  the  pay  standard. 
While  qualifying  w  irkers  can  expect  up 
to  one  percentage  point  automatically, 
not  all  workers  will  qualify.  On  the 
other  hand,  allowances  of  more  than 
one  percentage  point  may  be  approved 
in  extraordinary  cases.  On  balance,  the 
Council  believes  that  this  relaxation  in 
the  pay  standard  amounts  to  an  average 
of  about  one  percentage  point 
Maintenance  of  the  same  nexus 
between  the  price  and  pay  standards 
requires  that  the  aggregate  price 
standard  in  the  second  year  be  one 
percentage  point  higher  than  the  5% 
percent  first-year  standard.  Any  further 
quantifiable  changes  of  the  pay 
standard  during  the  second  program 
year  may  be  the  basis  for  further 
changes  of  the  price  standard. 

For  the  present,  compounding  the, 
first-year  aggregate  price  standard  of 
5%  percent  with  the  second-year's  6% 
percent,  we  obtain  a  two-year  aggregate 
standard  of  13  percent.  The  two-year 
cumulative  increase  over  the  1976-77 


base  period  (see  issue  A.3)  in  those 
sectors  oovered  by  the  price  standard 
was  also  13  percent.  The  two-year 
company-specific  price  standard  (see 
issue  A.4),  therefore,  limits  the 
cumulative  price  increase  for  each 
company  over  the  two  program  years  to 
its  cumulative  1976-77  increase. 

2.  Range  of  Allowable  Price 
Increases.  The  first  program  year's  price 
limitations  for  individual  companies 
were  limited  to  the  range  between  1 
percent  and  9Vz  percent,  regardless  of 
the  company's  actual  rate  of  price 
change  during  the  base-period.  Many 
commentators  recognized  the  inequities 
created  by  so  wide  a  range,  and  there 
was  substantial  support  for  raising  the 
bottom  limit  on  the  ground  that  for  many 
companies  the  base-period  rate  of  price 
increase  was  abnormally  low.  Only  a 
few  comments  discussed  the  upper  limit. 

For  the  second  year,  the  Council  has 
decided  to  narrow  the  range  of 
stipulated  price  increases,  and  to  raise 
the  bottom  by  more  than  it  lowers  the 
top.  The  lower  bound  will  be  raised 
from  1%  percent  to  3%  percent,  which 
should  reduce  inequities  for  firms  whose 
markets  were  depressed  (or  who 
showed  especial  restraint)  during  the 
1976-77  base  period,  without  adversely 
affecting  next  year's  inflation  rate  (since 
most  firms  with  low  base-period  rates  of 
price  change  will  be  constrained  now,  as 
they  were  in  the  past  much  more  by 
market  forces  than  by  the  price 
standard).  The  upper  bound  will  be 
lowered  from  9%  percent  to  8Vz  percent. 
Such  a  tightening  of  the  standard  is 
equitable  in  view  of  the  continued 
availability  of  an  exception  (the  profit- 
limitation)  to  accommodate  firms 
subjected  to  genuinely  uncontrollable 
cost  pressures  necessitating  average 
price  increases  greater  than  SVa  percent. 
A  SVz  to  8  Vi  percent  price  band  for  the 
second  year  on  top  of  iVi  to  9 Vi  percent 
for  the  first,  translates  into  a  compound 
5-to-19-percent  band  for  the  cumidative 
two-year  period. 

3.  The  Choice  of  the  Base  Period.  The 
price  standard  is  based  on  an 
assumption  that  there  is  some  continuity 
over  time  in  the  differences  among 
companies  and  industries  in  their 
respective  productivity  and  cost  trends, 
and  that  their  relative  price  changes  in 
the  recent  past  adequately  reflect  these 
differences.  For  the  first  program  year, 
1976-77  was  selected  as  the  reference 
period  for  measuring  these  underlying 
relative  cost  trends.  A  more  recent  base 
period  would  have  penalized  firms  that 
cooperated  with  the  Administration's 
informal  program  to  restrain  price 
increases  (annoimced  January  1978):  and 
an  earlier  base  period  would  have  been 


less  representative  because  of  the  1974- 
75  recession  and  the  1973-74  surge  in 
ener^  prices. 

A  few  companies  suggested  changing 
the  base  period  because  of 
circumstances  peculiar  to  their  own 
compianies  or  industries.  Most 
comments,  however,  argued  against  a 
change  on  the  grounds  diab  (1)  the 
present  base  is  at  least  as  good  as  any 
other:  (2)  a  good  deal  of  effort  has  gone 
into  developing  figures  for  that  period: 
and  (3)  changing  it  would  impose 
additioncd  costs  and  create  unnecessary 
confusion. 

The  Council  has  decided  to  retain  the 
197S-77  base  period  for  the  second 
program  year.  Although  large  increases 
in  the  costs  of  energy  and  raw  materials 
since  1977  have  sharply  altered  cost 
trends  for  some  industries,  expanding 
the  base  would  not  do  much  to  make  the 
cost  experience  more  representative, 
since  crude-material  prices  did  not  take 
off  dramatically  until  early  1979,  and 
including  the  first  program  year — ^in 
hope  of  bringing  the  base  more  nearly 
up  to  date — would  reward  companies 
that  raised  their  prices  sharply  and 
penalize  those  that  had  practiced 
restraint.  Moreover,  as  reflected  in  the 
comments,  since  firms  have  already 
computed  dieir  based-period  price 
changes,  retaining  the  1976-77  base 
period  minimizes  calculation  costs. 
Compliance  costs  were  substantial  for 
some  firms  in  the  first  year,  and- 
increasing  those  costs  would  provide  a 
disincentive  for  compliance  with  a 
voluntary  program. 

4.  One- Year  vs.  Two-Year  Standard. 
The  Issue  Paper  suggested  two 
alternatives  for  measuring  compliance 
for  the  second  program  year — a  one- 
year  or  a  two-yecu*  standard.  Most  of  the 
commentators  supported  a  two-year 
cumulative  price  standard  on  the  ground 
that  this  would  permit  the  carrying 
forward  of  unused  allowable  price 
increases  from  the  first  program  year. 
Many  of  those  recommending  a  one-year 
standard  also  argued  for  a  carry¬ 
forward  provision,  thereby  essentially 
endorsing  the  crucial  aspect  of  a  two- 
year  standard. 

Since  there  is  overwhelmir^g  support 
for  a  two-year  standard,  the  Council  will 
cast  the  price  standard  as  a  curiulative 
two-year  price  limitation  measured  from 
the  base  quarter  in  1978  to  the 
corresponding  quarter  in  1980.  This 
approach  has  the  virtue  of  greater 
comparability  to  the  1976-77  base 
period,  since  the  large  increases  in 
crude-material  costs  experienced  in  the 
first  program  year  are  likely  to  subside 
during  the  second.  Moreover,  a  two-year 
standard  will  reward  companies  that 
showed  restraint  in  the  first  year,  or,  to 
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put  it  another  way,  will  eliminate  any 
incentive  for  firms  to  use  all  of  their 
allowable  increases  in  each  program 
year. 

One  difficulty  with  the  two-year  price 
limitation  is  that  some  companies  were 
granted  or  properly  self-administered 
profit-margin  exceptions  during  the  first 
year  and  then  legitimately  increased 
their  prices  by  more  than  what  would 
have  been  allowable  under  the  basic 
price  standard.  To  enable  these 
companies  to  return  to  the  price 
standard,  the  Council  has  decided  to 
permit  them  to  exceed  the  amount  that 
would  otherwise  be  permitted  under 
that  standard  in  the  first  six  months  of 
the  second  program  year,  so  long  as  they 
do  not  use  more  than  one  half  of  the 
difference  between  their  actual  first- 
year  price  increase  and  their  full  two- 
year  limitation. 

5.  Excluded  Products.  During  the  first 
program  year,  most  crude  and  raw 
materials  were  excluded  from  the 
program.  Most  of  those  who  commented 
on  this  issue  urged  no  change  in  these 
provisions,  although  isolated 
commentators  suggested  also  excluding 
natural  gas  liquids,  forest  and  lumber 
products,  lead,  and  zinc.  A  related  issue 
raised  by  some  is  whether  new  products 
should  continue  to  be  excluded  and,  if 
so,  how  to  do  the  calculations. 

Although  much  of  the  inflation  during 
the  past  year  has  been  in  the  excluded 
areas,  no  major  changes  are  proppsed 
for  the  second  program  year.  As  noted 
in  the  Issue  Paper  and  reflected  in  the 
comments,  it  is  imprudent  to  apply  price 
standards  to  sectors  where  price 
increases  are  the  result  of  supply 
shortages,  and  it  is  difficult  to  apply 
rigid  standards  where  sellers  lack 
discretion  in  setting  prices  for  their 
goods.  Moreover,  the  current  economic 
slowdown  is  expected  to  continue  into 
the  second  program  year,  and  thus  the 
present  price  pressures  in  the  excluded 
sectors  are  expected  to  decrease  in  any 
event. 

To  reflect  the  Council’s  actual  policy 
during  the  first  program  year,  two 
exclusions  are  being  made  explicit  in 
the  standards — for  non-Federal 
hospitals  (which  are  monitored  by  the 
Department  of  Health,  Education,  and 
Welfare)  and  health  maintenance 
organizations.  Another  change  to  reflect 
existing  policy  is  more  precise 
definitions  for  custom  products,  new 
products,  organized  exchange  markets, 
and  health  maintenance  organizations. 
Finally,  in  response  to  the  public 
comments,  the  standards  will  provide 
that  new  or  discontinued  and  custom 
products  that  were  excluded  during  the 
first  program  year  can  also  be  excluded 
during  the  second. 


6.  Special-Sector  Standards,  During 
the  first  program  year,  special  standards 
were  adopted  for  several  sectors: 
retailing,  wholesaling,  food  processing, 
petroleum  refining,  electric  and  gas 
utilities,  insurance,  some  professions, 
financial  institutions,  government 
enterprises,  and  government-subsidized 
private  companies.  In  general,  the 
comments  recommended  that  these 
standards  be  retained  in  their  present 
form,  with  some  minor  modifications 
and  clarifications. 

The  Council  has  decided  to  keep  the 
basic  structure  of.the  wholesale/retail 
standard  unchanged.  In  the  second  year, 
as  in  the  first,  wholesale/retail  units  can 
increase  their  percentage  gross  margins 
in  accordance  with  their  base-period 
margin  trend.  As  with  the  price 
standard,  the  base  year  remains  the 
same  and  the  standard  is  cast  as  a  two- 
year  cumulative  limitation.  Some 
commentators  suggested  that  companies 
with  a  negative  margin  trend  should  be 
allowed  to  increase  their  percentage 
margins  in  the  second  year  by  some 
stipulated  amount.  This  suggestion  has 
not  been  adopted  since  the  standard 
already  allows  such  companies  to 
maintain  a  constant  percentage  margin, 
and  therefore  allows  dollar  gross 
margins  to  expand  at  the  same  rate  as 
the  cost  of  goods  purchased  for  resale, 
plus  growth  in  physical  volume. 

The  wholesale/retail  standard  is 
being  altered  to  bar  the  inclusion  of 
significant  vertically  integrated 
manufacturing  operations  under  the 
percentage-gross-margin  standard.  This 
change  is  required  because  the  rationale 
underlying  the  creation  of  this  special 
standard  for  wholesale/retail  trade  (i.e., 
that  the  prices  of  goods  are  determined 
primarily  by  the  cost  of  the  goods 
purchased  for  resale]  does  not  apply  to 
manufacturing  operations. 

Three  different  dollar-gross-margin 
standards  are  available  for  food 
processors,  petroleum-refinery 
operations,  and  utilities,  respectively.  In 
the  first  program  year,  these  standards 
limited  the  growth  in  gross  margins  from 
the  base  quarter  to  the  last  quarter  of 
the  program  year;  Many  commentators 
suggested  that  reliance  on  data  for 
individual  quarters  is  inappropriate 
because  of  the  volatility  of  quarterly 
gross-margin  data.  In  response  to  these 
comments,  all  three  standards  have 
been  changed — they  will  now  all 
compare  annual  gross  margins  in  the 
second  program  year  with  gross  margins 
in  the  base  year.  As  with  the  price 
standard,  the  base  year  remains  the 
same  and  the  standard  is  cumulative 
over  the  two-year  period. 

All  of  the  dollar  gross-margin 
standards  limit  growth  in  dollar  margins 


to  no  more  than  13 percent  {6¥t 
percent  compounded),  with  adjustment 
for  physical  volume  growth.  Some 
commentators  suggested  that  gross 
margins  be  redefined  to  add  items  to  the 
cost  of  goods  sold  (in  particular,  food 
processors  suggested  excluding  energy 
and  packaging  cost  from  their  gross 
margin).  This  suggestion  was  rejected 
because  the  uncontrollable-cost 
exception  is  available  for  companies 
experiencing  rapid  increases  in  costs  of 
inputs  other  than  those  purchased  for 
processing,  and,  in  order  to  encourage 
cost-saving  input  substitution  when 
relative  prices  change,  it  is  desirable  to 
limit  the  number  of  inputs  that  are 
eligible  for  cost  passthrough. 

During  the  first  year,  the  food- 
processors  standard  imposed  explicit  6- 
month  and  9-month  limitations  on  gross- 
margin  growth.  The  remaining  three 
margin  standards  contained  no  explicit 
intermediate  limitations.  Experience 
during  the  first  year  indicates  that  such 
limitations  are  desirable  (other  than  for 
utilities,  whose  rates  are  regulated  and 
typically  adjusted  infrequently)  to 
permit  evaluations  of  compliance  on  a 
timely  basis.  Accordingly,  the  second- 
year  standards  will  contain  semi-annual 
margin  limitations.  The  niunerical 
values  of  these  limitations  are  derived 
by  assuming  a  linear  movement  of  the 
margin  from  the  base-year  average  to 
the  second-program-year  annual  limit, 
with  the  average  values  being  reached 
at  mid-year. 

Again  as  under  the  price  standard, 
companies  in  these  sectors  that  were 
granted  or  properly  self-administered 
profit-margin  exceptions  during  the  first 
year  are  permitted  to  adjust  their  gross 
margins  to  the  second-year  limitation  in 
a  gradual  fashion.  However,  the  Council 
has  decided  that  companies  that  wish  to 
remain  subject  to  the  profit-margin 
limitation  (as  well  as  those  that  wish  to 
move  to  that  limitation  during  the 
second  program  year)  must  demonstrate 
first  that  they  cannot  comply  with  the 
gross-margin  standard.  Some  of  those 
commenting  on  this  issue  urged  that 
companies  be  permitted  to  go  directly  to 
the  profit  margin,  but,  as  noted  in  the 
Issue  Paper  and  not  disputed  in  any  of 
the  comments,  many  of  them  have 
sought  to  qualify  for  the  profit-margin 
limitation  for  the  precise  reasons  for 
which  the  gross-margin  standard  was 
designed. 

The  first-year  standards  for 
petroleum-refinery  operations  allowed 
dollar  margins  to  increase  by  6.5 
percent,  plus  any  positive  percentage 
growth  in  physical  volume,  and  required 
only  input  mix  adjustments.  In  order  to 
make  the  volume  adjustment 


Federal  Register  /  Vol.  44.  No.  192  /  Tuesday.  October  2,  1979  /  Rules  and  Regulations 


T 


symmetrical,  and  because  there  is  a 
good  measure  of  physical  volume  for 
this  industry,  the  second-year  standard 
is  cast  in  terms  of  the  gross  margin  per 
barrel  of  output.  Also  for  symmetry,  and 
to  avoid  distortions  in  the  gross-margin 
changes  as  a- result  of  mix  changes,  the 
second-year  standard  requires  both 
input  and  output  mix  adjustments. 

In  the  Hrst-year  standard  for  gas  and 
electric  utilities,  the  last  three 
paragraphs  dealt  with  its  administration 
by  public  utility  commissions.  Although 
the  Council  remains  committed  to  the 
approach  spelled  out  in  that  paragraph, 
such  matters  are  not  appropriately 
included  in  the  standards  themselves 
and  have  therefore  been  deleted.'Also, 
the  coverage  of  this  standard  has  been 
expanded  to  include  water  and  sewer 
utilities. 

The  professional-fee  standard  is  being 
extended  to  the  second  year  in  much  the 
same  way  as  the  gross  margin  tests:  It  is 
cast  as  a  cumulative  limitation  by 
compounding  6%  percent  over  two 
years. 

The  standard  for  government 
enterprises  and  private  companies 
receiving  government  subsidies  also 
remains  substantially  unchanged,  but 
one  change  in  the  coverage  criterion  is 
being  made  in  response  to  public 
comment.  Specifically,  the  criterion 
based  tqmn  eligibility  to  disaggregate 
has  been  replaced  by  a  criterion  based 
upon  availability  of  required  data.  In 
addition,  the  section  has  been  expanded 
to  cover  nonproHt  organizations. 

The  special-sector  standards  for  the 
insurance  and  banking  industries  run  on 
a  calendar-year  basis.  The  Council  is 
still  gaining  valuable  experience  with 
these  standards.  As  a  result,  the  second- 
year  revisions  will  not  be  proposed  until 
later  this  year. 

7.  The  Insufficient-Product-Coverage 
Rule.  In  the  first  program  year,  a 
company  that  derived  75  percent  or 
more  of  its  revenue  &om  excluded 
products  was  not  covered  by  the 
program.  This  provision  was  intended  to 
avoid  imposing  unnecessary  compliance 
burdens  on  companies  for  which  only  a 
small  fraction  of  total  operations  would 
be  covered.  But  the  75-percent  rule, 
combined  with  the  flexibility  afforded 
companies  in  organizing  for  compliance 
purposes,  resulted  in  considerable 
slippage  in  the  price  standard.  This 
occurred  because  companies  were  able 
to  disaggregate  their  operations  in  such 
a  way  that  products  normally  covered 
by  the  program,  and  for  whi^  large 
price  increases  were  taken,  were  placed 
in  compliance  units  that  qualified  for 
exclusion  under  the  75-percent  rule. 
Moreover,  although  the  revenue 
excluded  from  the  program  as  a  result  of 


the  rule  might  be  a  small  percentage  of  a 
company's  total  revenue,  it  could 
amount  to  several  hundred  million 
dollars  for  large  firms,  a  dollar  value 
large  enough  to  warrant  monitoring  by 
the  Coimcil.  For  these  reasons,  the 
Council  has  eliminated  the  75-percent 
rule  from  the  second-year  program, 
notwithstanding  the  fact  that  most 
commentators  favored  its  retention. 

The  Council  has  also  made  more 
explicit  its  interpretation  of  the  portion 
of  the  insufficient-product-coverage  rule 
that  applies  when  revenue  from  new, 
discontinued,  and  custom  products,  and 
products  exchanged  in  non-arms-length 
transactions,  account  for  one-third  or 
more  of  the  company’s  revenue  after 
deducting  the  other  excluded  products. 

In  these  cases,  the  company  as  a  whole 
should  comply  with  the  two-part  profit 
limitation,  and,  in  addition,  it  should 
comply  with  the  two-year  and 
intermediate  price  limitations  for 
nonexcluded  products  unless  the 
revenue  from  those  products  is  less  than 
$50  million.  This  two-part  requirement 
for  compliance  does  not  reflect  any 
change  in  the  Council’s  policies;  the 
dollar  threshold  has  been  inserted, 
however,  in  response  to  public  concern 
that  otherwise  ^ere  would  be 
computational  burdens  imposed  in 
situations  where  compliance  with  the 
price  standard  would  have  only 
negligible  anti-inflationary  benefits. 

The  insufficient-product-coverage  rule 
has  been  incorporated  in  a  new  section, 
called  “Special  Situations.”  This  section 
also  sets  forth  the  treatment  of 
acquisitions  and  divestitures,  which  is 
essentially  unchanged  (but  simplified) 
from  what  was  previously  incorporated 
in  the  “Definitions”  section. 

8.  Adjusting  the  Profit-Margin 
Limitation.  In  the  first-year  standards, 
the  profit-margin  limitation  was 
intended  to  constrain  price  changes  to 
equal  (approximately)  cost  changes  in 
those  cases  where  imcontrollable  cost 
increases  precluded  compliance  with  the 
basic  price  standard.  This  limitation 
consisted  of  a  two-part  test: 

(a)  The  profit  margin  (dollar  profit  as  a 
percent  of  sales)  in  ^e  first  year  was  not  to 
exceed  the  average  profit  margin  of  the  best 
two  of  the  three  preceding  years. 

(b)  DoUar-profit  growth  during  the  first 
year  was  restricted  to  6V&  percent  (plus  an 
adjustment  for  any  positive  growth  in 
physical  volume)  over  base-year  profit.  Base- 
year  profit  was  allowed  to  be  either  actual 
profit  earned  during  the  base  year  or  base- 
year  sales  multiplied  by  the  b^-two-out-of- 
three  average  profit  margin.  This  choice  was 
provided  in  recognition  of  the  fact  that  profit 
is  highly  volatile  from  year  to  year. 

In  many  cases,  the  choice  of  the 
alternative  base-year  profit  measure 


allowed  firms  not  only  a  passthrough  of 
cost  surges  but  also  a  catch-up  fix>m 
their  actued  base-year  profit  margin  to 
their  best-two-out-of-tlfree  margin. 
Because  of  the  resulting  serious 
potential  for  slippage,  the  Council 
imposed  a  condititm  on  some  profit- 
margin  exceptions  granted  or  self- 
administered  during  the  first  year.  The 
condition  had  the  effect  of  tightening  up 
the  dollar-profit-growth  allowance  by 
constrainii^  dollar  profits  to  an  amount 
consistent  with  a  passthrough  of  cost 
changes  per  unit  of  output  from  the  base 
quarter  to  the  fourth  quarter  of  the 
program  year.  At  the  same  time,  it  based 
allowable  dollar-profit  growth  on  a 
single  quarter  that  might  not  have 
accurately  reflected  the  firm’s  “normal” 
profit  position. 

The  comments  did  not  provide  any 
consensus  on  how  the  Imitation  should 
be  modified,  if  at  all.  Based  on  the 
Coimcil’s  experience,  the  second-year 
standard  will  continue  to  provide  a 
profit  limitatimi  in  situations  where 
companies  cannot  calculate  their 
program-year  price  change  or  cannot 
satisfy  the  price  limitations  due  to 
uncontrollable  increases  in  the  prices  of 
goods  and  services  they  buy.  If, 
however,  a  company  cannot  calculate 
its  base-period  price  change  because  of 
a  lack  of  historical  records,  it  will  be 
assigned  a  two-year  price  limitation  of 
10  percent  (If  the  company  is  eligible  for 
a  gross-margin  standard,  the  Council 
may  provide  a  constructive  gross-margin 
limitaticm.) 

In  applying  the  profit  limitation,  the 
Council  will  retain  the  average  best-two- 
out-of-three  base  for  the  profit-margin 
limitation  and  will  impose  a  13.5-percent 
(6.5  percent  compounded)  limit  on  dollar 
profit  growth  over  the  two  program 
years.  The  fourth-quarter  con(fition  used 
during  the  first  program  year  will  not  be 
continued.  Instead,  to  reduce  the 
potential  for  slippage,  the  amount  of 
catch-up  of  dollar  profits  will  be  limited 
to  50  percent.  This  will  be  achieved  by 
defining  base-year  profit  as  (1)  actual 
base-year  profit  or  (2)  the  average  of 
actual  base-year  profit  and  the  multiple 
of  base-year  revenue  and  the  best-two- 
out-of-three  margin  (rather  than  the 
three-out-of-three  margin  mentioned  in 
the  Issue  Paper). 

In  response  to  numerous  public 
comments,  the  Council  wiU  consider  in 
individual  cases  adjusting  price 
limitations  for  particulariy  large 
increases  in  costs  of  raw  materials  and 
other  particular  inputs  that  the  Council 
may  specify,  so  as  to  reduce  the 
pressures  on  companies  with  such  cost 
increases  to  move  to  the  profit 
limitation. 
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9.  Company  Organization.  At  the 
beginning  of  the  first  program  year, 
companies  were  given  the  option  of 
disaggregating  their  operations  for 
compliance  purposes  (i.e.,  of  reporting 
as  one  or  more  distinct  compliance 
units)  if  certain  accounting  criteria  were 
satisfied.  The  disaggregated  reporting 
"company"  as  defined  in  the  first  year 
will  be  called  a  “compliance  unit"  in  the 
standards  for  the  second  year. 

Most  comments  supported  the 
proposition  that  companies  should  be 
permitted  to  reorganize  for  compliance 
purposes  for  the  second  program  year. 

In  spite  of  the  fact  that,  in  the  first  year, 
some  companies  organized  themselves 
to  take  advantage  of  the  various 
available  exceptions  and  exemptions, 
the  Council  has  decided  to  allow 
companies  to  reorganize  for  compliance 
purposes  at  the  outset  of  the  second 
program  year  but  not  thereafter. 

Changes  within  companies,  changes  in 
the  economic  circumstances  of 
industries  within  which  various  parts  of 
a  large  company  may  operate,  simple 
mistakes  in  past  choices  of  compliance 
structure,  and  modifications  in  the 
standards  justify  affording  companies 
full  latitude  for  reorganization.  The 
Council  does  not  believe  that  this  will 
result  in  significant  slippage  because 
companies  are  not  allowed  to  reorganize 
during  the  program  year.  This  policy  will 
be  reflected  in  the  Council's  procedural 
rules. 

10.  A  Product-Specific  vs.  A 
Company-Specific  Price  Standard. 
Because  the  price  standard  establishes  a 
limitation  based  on  a  company-wide 
average  price  increase  and  does  not  set 
limits  on  price  increases  for  individual 
items,  the  standard  is  not  easily 
monitored  by  copsumers.  Throughout 
the  first  program  year,  various  groups 
voiced  opposition  to  the  company-wide 
standard  for  this  reason  and  requested 
product-specific  price  standards.  All  but 
one  of  the  public  comments,  however, 
strongly  supported  retention  of  the 
company-wide  standard.  For  the 
reasons  set  forth  in  the  Issue  Paper,  the 
Council  has  decided  to  continue  with 
the  current  approach.  The  Council  is, 
however,  pursuing  the  possibility  of 
requesting  companies  to  post  base- 
period  price  levels  of  selected  products. 

11.  Quarterly  Limitations.  The  first- 
year  standards  included  6-month  and  9- 
month  limitations  on  average  price 
increases  in  order  to  deter  companies 
from  taking  all  of  their  allowable  price 
increase  early  in  the  program  year.  The 
Council  contemplated  adopting 
quarterly  limitations  in  the  second  year 
for  the  same  reason.  The  comments 
have,  however,  expressed  vigorous 


opposition  to  quarterly  limits  in  general 
and  to  a  first-quarter  test  in  particular. 
The  principal  argument  is  that  such 
limits  increase  compliance  burdens  for 
those  businesses  whose  pricing  and  , 
j|)roduction  schedules  extend  beyond  a 
quarter’s  length.  The  difficulty  with  a 
first-quarter  test  in  particular  is  that,  for 
many  businesses,  first-quarter  pricing 
decisions  have  already  been  made  on 
the  assumption  that,  as  in  the  first  year, 
there  would  not  be  any  difference 
between  the  first-  and  second-quarter 
limits  in  the  second-year  standards. 

In  response  to  these  sentiments,  the 
Council  is  not  imposing  different  first- 
and  second-quarter  price  limitations.  In 
other  words,  compliance  does  not 
require  that  companies  implement  their 
price  increases  gradually,  satisfying  a 
first-quarter  limitation  that  is  more 
restrictive  than  the  second-quarter 
limitation.  On  the  other  hand,  the 
Council  could  not  countenance  the 
absence  of  any  restrictions  on  first- 
quarter  price  increases.  For  this  reason, 
the  standard  is  cast  as  a  semi-annual 
limitation  to  be  met  on  a  quarterly  basis. 
However,  if  price  developments  during 
the  first  quarter  suggest  the  need  for 
more  restrictive  quarterly  limitations, 
the  third  quarter  limitation  may  be 
adjusted  downward. 

Finally,  the  Coimcil  is  eliminating  the 
first-year  requirement  that  companies 
that  justify  exceeding  quarterly  limits  on 
the  grounds  of  seasonality  must  comply 
not  only  with  the  price  standard  for  the 
year  but  also  with  the  profit  limitation. 
The  comments  suggest,  and  we  agree, 
that  the  profit  restriction  in  this  context 
is  an  unnecessary  restraint  in  view  of  its 
limited  anti-inflationary  benefit. 

«  *  *  *  * 

Each  of  these  changes  has  been 
incorporated  in  the  standard,  and 
editorial  changes  have  been  made  to 
clarify  the  Coimcil’ s  interpretations.  In 
addition  the  proposed  language  of  the 
standard  reflects  the  decision  , 
announced  August  27  to  begin  a  twelve- 
month  second  program  year  on  October 
1, 1979.  As  we  explained  earlier,  a 
majority  of  the  comments  received  on 
this  issue  preferred  the  present  October 
1  program  year,  in  large  part  because 
companies  have  established  compliance 
plans  based  on  the  present  system.  It 
was  felt  that  a  change  at  this  time  would 
cause  unnecessary  confusion  and 
additional  expense. 

Accordingly,  Subparts  A,  C,  and  D  of 
Part  705,  Title  6  CFR  are  adopted  on  an 
interim  basis  to  read  as  follows: 


PART  705— ANTI-INFLATIONARY  PAY 
AND  PRICE  STANDARD 

Subpart  A— The  Price  Standard 

Sec. 

705.1  Compliance  with  the  price  standard. 

705.2  The  two-year  price  limitation. 

705.3  Intermediate  price  limitations. 

705.4  Exclusicns. 

705.5  Special  situation's. 

705.5  Exceptions 

*  «  *  *  * 

Subpart  C— Modified  Price  Standards  for 
Seiected  industries 

705.40  General  applicability  of  modified 
price  standards. 

705.41  Exceptions. 

705.42  Percentage-gross-margin  standard  for 
wholesale  and  retail  trade. 

705.43  Gross-margin  standard  for  food 
manufacturing  and  processing. 

705.44  Gross-margin  standard  for 
petroleum-refinery  operations. 

705.45  Gross-margin  standard  for  electric, 
gas,  and  water  utilities. 

705.46  Professional-fee  standard. 

705.47  Federal,  state,  and  local  government 
enterprises,  private  nonprofit  enterprises, 
and  government-subsidized  private 
companies. 

705.48  Price  standard  for  medical  and 
dental  insurance  providers. 

705.49  Price  standard  for  providers  of 
insurance  other  than  medical  and  dental 
insurance. 

705.50  Standard  for  financial  institutions. 
Subpart  D— Definitions 

705.60  Base — ^Period  price  change. 

705.61  Base  quarter. 

705.62  Base  year. 

705.63  Company. 

705.64  Compliance  unit. 

705.65  Custom  pro'duct. 

705.66  Employee. 

705.87  First  program  year. 

705.68  Future — Value  incentive  plans. 

705.69  Health  maintenance  organization. 

705.70  New  products. 

705.71  Organized  exchange  market. 

705.72  Pay. 

705.73  Pay  rate. 

705.74  Two-year  price  change. 

705.75  Product. 

705.76  Product  price. 

705.77  Profit  margin. 

705.78  Second  program  year. 

Authority. — Council  on  Wage  and  Price 

Stability  Act.  Pub.  L.  93-387  (August  24, 1974). 
as  amended  by  Pub.  L  94078  (August  9, 1975) 
and  Pub.  L  95-121  (October  5. 1977),  12  U.S.C. 
1904  note;  as  last  amended  by  Pub.  L.  96-10 
(May  10. 1979):  E.0. 12092  (November  3. 

1978):  E.0. 12161  (September  28, 1979). 

Subpart  A— The  Price  Standard 

§  705.1  Compliance  with  the  price 
standard. 

A  compliance  unit  complies  with  the 
price  standard  if  and  only  if  it  satisfies 
the  two-year  and  the  intermediate  price 
limitations  in  §  §  705.2  and  705.3,  subject 


Federal  Register  /  Vol.  44,  No.  192  /  Tuesday,  October  2.  1979  /  Rules  and  Regulations  56905 


to  the  applicable  provisions  of  705.4, 
705.5,  and  705.6. 

§  705.2  The  two-year  price  limitation. 

A  compliance  unit  complies  with  the 
two-year  price  limitation  if  its  two-year 
price  change  is  no  greater  than  the  base- 
period  price  change  or  19  percent, 
whichever  is  less.  However,  a 
compliance  unit  will  be  in  compliance 
with  the  two-year  price  limitation 
regardless  of  its  base-period  price 
change  if  its  two-year  price  change  is  5 
percent  or  less. 

(a)  The  base-period  price  change  is 
the  sales-weighted  average  of  the 
percentage  changes  of  a  compliance 
unit’s  product  prices  from  the  last 
calendar  or  complete  fiscal  quarter  of 
1975  to  the  corresponding  quarter  of 
1977. 

(b)  If  a  compliance  unit  cannot 
compute  its  base-period  price  change 
because  of  a  lack  of  historical  records,  it 
is  assigned  a  two-year  price  limitation  of 
10  percent. 

(c)  The  two-year  price  chaiige  is  the 
sales-weighted  average  of  the 
percentage  changes  of  a  compliance 
unit's  product  prices  from  the  last 
calendar  or  fiscal  quarter  completed 
before  October  2, 1978,  to  the 
corresponding  quarter  of  1980. 

§  705.3  Intermediate  price  limitations. 

(a)  A  compliance  unit  complies  with 
the  18-month  price  limitation  if  the  18- 
month  price  change  does  not  exceed 
three  quarters  of  the  two-year  price 
limitation.  The  18-month  price  change  is 
the  sales-weighted  average  of  the 
percentage  changes  of  a  compliance 
unit’s  product  prices  from  the  base 
quarter  to  the  second  quarter  of  the 
second  program  year. 

(b)  If  a  compliance  unit  was  granted 
or  properly  self-administered'a  profit- 
margin  exception  during  the  first 
program  year,  it  complies  with  the  18- 
month  price  limitation  if  the  18-month 
price  change  does  not  exceed  the  two- 
year  price  limitation  less  one  half  of  the 
difference  between  the  two-year  price 
limitation  and  the  price  change  realized 
during  the  Hrst  program  year. 

(c)  The  sales-weighted  average  price 
change  from  the  base  quarter  to  the  first 
quarter  of  the  second  program  year 
should  not  exceed  the  18-month  price 
limitation  in  paragraph  (a)  or,  if 
applicable,  in  paragraph  (b)  of  this 
section.  The  sales-weighted  average 
price  change  from  the  base  quarter  to 
the  third  quarter  of  the  second  program 
year  should  not  exceed  the  two-year 
price  limitation. 

(d)  A  compliance  unit  may  exceed  the 
intermediate  price  limitations  if  it  can 
demonstrate  that  its  price  increases: 


(1)  Are  justified  on  grounds  of 
seasonal  variations  in  business 
operations,  historical  business  practices, 
or  unusual  business  conditions;  and 

(2)  Will  not  prevent  compliance  with 
the  two-year  price  limitation  by  the  end 
of  the  second  program  year. 

§  705.4  Exclusions. 

(a)  Producers  of  goods  and  services  in 
the  following  categories  should  exclude 
the  revenue  from  the  sale  of  those  goods 
or  services  from  the  calculation  of  the 
base-period  price  change  and  the  two- 
year  and  intermediate  price  changes: 

(1)  Agricultural,  fishing,  forestry,  and 
mineral  products  included  in  the  1972 
Standard  Industrial  Classification  Major 
Groups  01, 02,  08  (except  085),  09, 10 
(except  108),  11  (except  1112),  12  (except 
1213),  13  (except  1321  and  138),  and  14 
(except  148). 

(2)  Recyclable  scrap  materials, 
including,  but  not  limited  to,  ferrous  and 
nonferrour  metal  scrap,  wastepaper, 
textile  waste,  scrap  rubber,  scrap 
plastics,  and  glass  cullet. 

(3)  Commodities  whose  historical  and 
current  price  changes  are  closely  tied  to 
price  movements  in  an  organized 
exchange  market  for  that  commodity, 
either  domestic  or  foreign,  including,  but 
not  necessarily  limited  to,  gold,  silver, 
oilseeds,  and  oil  and  protein,  meals. 

(4)  Interest  received. 

(5)  Exports. 

(6)  Hospital  services  subject  to  price 
monitoring  by  the  Department  of  Health, 
Education,  and  Welfare. 

(7)  Services  of  health  maintenance 
organizations. 

(8)  Products  exchanged  in  other  than 
arms-length  transactions. 

(9)  New  or  discontinued  products, 
except  that  products  that  were  sold  by 
the  compliance  unit  throughout  the  base 
period  or  throughout  the  first  two 
program  years  should  be  included  in  the 
respective  calculations  of  the  price 
changes  for  those  periods. 

(10)  Custom  products,  except  that 
custom  products  produced  and  delivered 
throughout  the  base  period  or 
throughout  the  first  two  program  years 
should  be  included  in  the  respective 
calculations  of  the  price  changes  for 
those  periods. 

(b)  Deliveries  during  the  two  program 
years  at  prices  determined  by  contracts 
in  effect  before  October  2, 1978,  should 
be  excluded  from  the  calculation  of  the 
two-year  and  intermediate  price 
changes.  This  exclusion  applies  only  if 
the  contract  clearly  specifies  the  final 
transaction  prices  or  contains  a 
nondiscretionary  formula  for 
determining  the  final  transaction  prices 
(i.e.,  only  if  there  is  no  seller  discretion 
to  adjust  those  prices). 


S  705.5  Special  situations. 

(a)  Insufficient  Product  Coverage.  If 
products  excluded  under  §  705.4(a)  (8) 
through  (10)  account  for  one-third  or 
more  of  a  compliance  unit’s  total 
revenue  for  the  first  two  program  years 
minus  revenue  from  the  sale  of  products  • 
excluded  under  §  705.4(a)  (1)  through  (7) 
and  §  705.4(b),  the  compliance  unit 
should 

(1)  comply  with  the  two-year  and 
intermediate  price  limitations  in  §  §  705.2 
and  705.3  for  those  products  not 
excluded  under  §  705.4,  unless  those 
products  account  for  less  than  $50 
million  in  sales  during  each  of  the  first 
two  program  years,  and 

(2)  comply  with  the  profit  limitation  in 
§  705.6(a)  for  the  compliance  unit  as  a 
whole. 

(b)  Acquisitions.  A  company  acquired 
after  September  30, 1975,  may  be 
combined  with  the  acquiring  company 
or  may  be  treated  as  a  separate 
compliance  unit. 

(c)  Divestitures.  A  company  should 
exclude  the  data  for  any  divested  entity 
from  all  calculations. 

§  705.6  Exceptions. 

(a)  Inability  to  Compute  and 
Uncontrollable  Costs.  If  a  compliance 
unit  cannot  calculate  its  two-year  and 
intermediate  price  changes  or  cannot 
comply  with  the  two-year  or 
intermediate  price  limitations  because 
of  uncontrollable  increases  in  the  prices 
of  the  goods  and  services  that  it  buys,  it 
should  satisfy  the  following  two-part 
profit  limitation: 

(1)  The  profit  margin  in  the  second 
program  year  should  not  exceed  the 
sales-weighted  average  profit  margin  for 
the  best  two  of  the  compliance  unit’s 
last  three  Hscal  years  completed  before 
October  2, 1978.  In  addition,  the  profit 
margin  during  each  quarter  of  the 
second  program  year  should  not  exceed 
the  same  sales  weighted  average  unless 
it  can  be  demonstrated  that  any  excess 
is  consistent  with  an  explicit  plan,  based 
on  reasonable  projections  of  economic 
conditions,  to  achieve  compliance  for 
the  second  program  year  as  a  whole. 

(2)  Second-program-year  profit  should 
not  exceed  base-year  profit  by  more 
than  13.5  percent  plus  any  positive 
percentage  growth  in  physical  volume 
from  the  base  year  to  the  second 
program  year.  Base-year  proHt  can  be 
either  (i)  actual  base-year  profit  or  (ii) 
base-year  revenue  times  the  average  of 
the  base-year  profit  margin  and  the 
average  profit  margin  determined  in 
subparagraph  (1)  above. 

(b)  Undue  Hardship  and  Gross 
Inequity.  The  Council  may  except  a 
compliance  unit  from,  or  make 
appropriate  adjustments  to,  the  price 
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limitations  or  the  profit  limitation  if  their 
application  would  cause  undue  hardship 
or  gross  inequity. 

(1)  An  undue  hardship  exists  if 

application  of  the  price  standards  would 
seriously  threaten  the  company’s 
financial  viability.  , 

(2)  A  gross  inequity  is  any  situation 
that,  in  the  Council’s  judgment,  is 
manifestly  unfair. 

Subpart  Modified  Price  Standards 
for  Selected  industries 

§  705. 40  General  appHcablUty  of  modified 
price  standards. 

This  Subpart  provides  modified  price 
standards  for  industries  for  which  the 
price  standard  in  Subpart  705  A  may  be 
inappropriate. 

§  705.  41  Exceptions. 

(a)  Except  as  noted  in  the  following 
sections,  a  compliance  unit  eligible  to 
apply  a  modiHed  price  standard  may 
alternatively  comply  with  the  two-part 
profit  limitation  in  §  705.6(a]  if  and  only 
if  it  can  demonstrate  that:  (1)  It  cannot 
make  the  calculations  required  for  the 
modified  standard;  or  (2)  as  a  result  of 
uncontrollable  cost  increases, 
compliance  with  the  modified  standard 
would  cause  a  significant  deterioration 
of  the  compliance  unit’s  profit  position. 

(b)  The  Council  may  except  a 
compliance  unit  from,  or  make 
appropriate  adjustments  to,  the  relevant 
modified  standard  if  application  of  the 
relevant  modified  price  standard  would 
cause  undue  hardship  or  gross  inequity 
within  the  meaning  of  §  705.6(b). 

§  705. 42  Percentage-gross-margin 
standard  for  wholesale  and  retail  trade. 

(a)  Eligibility.  (1)  A  compliance  unit  in 
the  wholesale  and  retail  trade  industries 
(1972  Standard  Industrial  Classification 
Major  Croups  50  through  59,  including 
food  service  operations  but  excluding 
manufacturing  sales  branches  and 
offices)  is  eligible  for  a  percentage- 
gross-margin  standard  as  an  alternative 
to  the  price  standard  in  Subpart  705  A. 

(2)  Notwithstanding  the  definition  of 
“compliance  unit”  in  Subpart  705  D. 
manufacturing  and  processing 
operations  of  a  compliance  unit  applying 
the  percentage-gross-margin  limitation 
must  be  treated  as  separate  compliance 
units  under  Subpart  705  A  or  the 
appropriate  modified  standard  in 
Subpart  705  C  if  the  base-year  sales  of 
these  operations  exceeded  either  $50 
million  or  10  percent  of  the  1978  sales  of 
the  wholesale  and/or  retail  operations. 
The  transfer-price  policy  of  vertically 
integrated  companies  must  be  consistent 
over  time. 

(b)  Definition.  (1)  The  gross  margin  is 
net  sales  (gross  sales  adjusted  for 


discounts,  returns  coupons,  and  other 
allowances)  less  the  cost  of  goods  sold. 
For  manufacturing  or  processing 
operations  that  are  allowed  to  be 
aggregated  with  wholesale  and  retail 
operations,  the  gross  margin  is  net  sales 
less  the  cost  of  material  inputs  used  in 
the  manufacturing  or  processing 
operations. 

(2)  The  percentage  gross  margin  is  the 
gross  margin  divided  by  net  sales. 

(3)  The  margin  trend  is  the  percentage 
change  of  the  percentage  gross  margin 
between  the  base  year  and  the 
corresponding  year  prior  to  October  2. 
1976.  If  this  percentage  change  is 
negative,  then' the  margin  trend  is  zero.  - 

(4)  In  computing  its  percentage  gross 
margin,  a  compliance  unit  may  adjust 
for  changes  in  the  composition  of  sales 
at  any. reasonable  level  of  aggregation, 
such  as  division,  department,  product 
category,  or  individual  product  level,  out 
such  adjustments  must  be  made 
consistently. 

(c)  Annual  Percentage-Gross-Margin 
Limitation.  A  compliance  unit  complies 
with  the  annual  percentage-gross-margin 
limitation  if  its  percentage  gross  margin 
in  the  second  program  year  does  not 
exceed  its  percentage  gross  margin 
during  the  base  year  plus  its  margin 
trend. 

(d)  Intermediate  Percentage-Gross- 
Margin  Limitations.  A  compliance  unit 
complies  with  the  intermediate 
percentage-gross-margin  limitation  if 

(1)  Its  percentage  gross  margin  in  each 
of  the  first  and  second  quarters  of  the 
second  program  year  does  not  exceed  its 
base-year  percentage  gross  margin  by 
more  than  87.5  percent  of  its  margin 
trend,  and 

(2)  Its  percentage  gross  margin  in  each 
of  the  third  and  fourth  quarters  of  the 
second  program  year  does  not  exceed  its 
base-year  percentage  gross  margin  by 
more  than  112.5  percent  of  its  margin 
trend. 

(e)  If  a  compliance  unit  was  granted  or 
properly  self-administered  a  profit- 
margin  exception  during  the  first 
program  year,  it  need  not  comply  with 
the  intermediate  limitations  in 
paragraph  (d)  of  this  section.  However, 
during  the  second  program  year,  any 
percentage-gross-nr.argin  increases 
allowable  under  paragraph  (c)  of  this 
section  should  be  implemented  in  equal 
quarterly  increments. 

(f)  A  compliance  unit  may  exceed  the 
intermediate  limitations  in  (d)  if  it  can 
demonstrate  that  its  percentage-gross- 
margin  increases 

(1)  Are  justified  on  grounds  of 
seasonal  variations  in  business 
operations,  historical  business  practices, 
or  unusual  business  conditions,  and 


(2)  Will  not  prevent  compliance  with 
the  annual  limitation  in  paragraph  (c)  of 
this  section. 

(g)  Inability  to  Compute.  If  a 
compliance  unit  is  unable  to  compute  its 
percentage-gross-maigin  limitation 
because  of  a  lack  of  historical  data,  the 
Council  may  assign  it  a  gross-margin 
limitation. 

§  705.43  Grosa-margin  standard  for  food 
manufacturbig  and  processing. 

(a)  Eligibility.  A  compliance  unit  in 
the  food  manufacturing  and  processing 
industries  (1972  Standard  Industrial 
Classification  Major  Group  20,  excluding 
2082,  2083,  2084,  and  2085;  i.e.,  including 
nonalcoholic  but  excluding  alcoholic 
beverage  industries)  is  eligible  for  a 
gross-margin  standard  as  an  alternative 
to  the  price  standard  in  Subpart  705  A. 

(b)  Definitions.  (1)  The  gross  margin  is 
equal  to  net  sales  (gross  sales  adjusted 
for  discounts,  returns,  coupons,  and 
other  allowances)  less  the  cost  of  food 
products  used  in  food  manufacturing 
and  processing. 

(2)  In  computing  its  gross  margin,  a 
compliance  unit  may  adjust  for  changes 
in  the  composition  of  sales  at  any 
reasonable  level  of  aggregation,  such  as 
division,  department,  product  category, . 
or  individual  product  level,  but  such 
adjustments  must  be  made  consistently. 

(c)  Annual  Gross-Margin  Limitation. 

A  compliance  unit  complies  with  the 
annual  gross-margin  limitation  if  its 
gross  margin  in  the  second  program  year 
does  not  exceed  its  base-year  gross 
margin  by  more  than  13.5  percent  plus 
any  positive  percentage  growth  in 

.  physical  volume  over  base-year  volume. 

(d)  Intermediate  Cross-Margin 
Limitations.  A  compliance  unit  complies 
with  the  intermediate  gross-margin 
limitations  if 

(1)  Its  gross  margin  in  each  of  the  first 
and  second  quarters  of  the  second 
program  year  does  not  exceed  one- 

.  fourth  of  its  base-year  gross  margin  by 
more  than  12  percent  plus  any  positive 
percentage  growth  in  physical  volume 
over  the  base-year  quarterly  average 
volume,  and 

(2)  Its  gross  margin  in  each  of  the  third 
and  fourth  quarters  of  the  second 
program  year  does  not  exceed  one- 
fourth  of  its  base-year  gross  margin  by 
more  than  15  percent  plus  any  positive 
percentage  growth  in  physical  volume 
over  the  base-year  quarterly  average 
volume. 

(e)  If  a  compliance  unit  was  granted  or 
properly  self-administered  a  profit- 
margin  exception  during  the  brst 
program  year,  it  need  not  comply  with 
the  intermediate  gross-margin 
limitations  in  paragraph  (d)  of  this 
section.  However,  during  the  second 
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program  year,  any  gross-margin 
increases  allowable  under  paragraph  (c) 
of  this  section  should  be  implemented  in 
equal  quarterly  increments. 

(f)  A  compliance  unit  may  exceed  the 
intermediate  gross-margin  limitations  in 
paragraph  (d)  of  this  section  if  it  can 
demonstrate  that  increases  in  excess  of 
these  limitations 

(1)  Are  justified  on  the  grounds  of 
seasonal  variations  in  business 
operations,  historical  business  practices, 
or  unusual  business  conditions,  and 

(2)  Will  not  prevent  compliance  with 
the  annual  gross-margin  limitation  in 
paragraph  (c)  of  this  section. 

(g)  Physical  Volulhe  Increases. 

Physical  volume  increases  to  be  used  in 
justifying  increases  in  gross  margins 
may  be  computed  by  deflating  revenues 
using  a  measure  of  price  increases  as 
the  deflator,  or  by  computing  changes  in 
units  or  tonnage  sold  when  such  units 
are  revenue  weighted  by  major  product 
categories. 

(h)  Inability  to  Compute.  If  a 
compliance  unit  is  unable  to  compute  its 
gross-margin  limitation  because  of  a 
lack  of  historical  data,  the  Council  may 
assign  a  gross-margin  limitation. 

§  705.44  Gross-margin  standard  for 
petroleum-rafinary  operations. 

(a)  Eligibility.  Petroleum  refiners  are 
eligible  for  a  gross-margin  standard  as 
an  alternative  to  the  price  standard  in 
Subpart  705A  for  their  refinery 
operations. 

(b)  Definitions.  (1)  Petroleum  refiners 
are  "refiners"  as  defined  in  §  212.31  of 
Department  of  Energy  regulations,  10 
CFR  212.31  (in  brief,  a  firm  that  refines, 
blends,  or  substantially  changes  crude 
oil  and  certain  petroleum  products,  and 
sells  its  output  to  resellers,  retailers,  or 
ultimate  consumers). 

(2)  Notwithstanding  the  definition  of 
"compliance  unit"  in  Subpart  705D,  a 
petroleum  refiner  may  disaggregate  its 
operations  into  the  following  three 
groups  and  treat  each  as  a  separate 
compliance  unit: 

(i)  Petroleum-refinery  operations 
(including  distribution  and  marketing  of 
petroleum  products): 

(ii)  Crude-oil  and  natural-gas 
production  to  the  point  of  first  sale  or 
transfer,  and 

(iii)  All  other  operations. 

(3)  For  petroleum-refinery  operations, 
the  gross  margin  is  net  sales  (gross  sales 
adjusted  for  discounts,  rebates,  and 
other  allowances)  less  the  cost  of 
petroleum  inputs  associated  with  those 
sales,  including  crude  oil,  feedstock, 
blendstock,  finished  petroleum  products 
purchased  for  resale,  natural  gas, 
natural  gas  liquids,  and  natural  gas- 
liquid  products.  The  gross  margin  must 


be  adjusted  to  remove  the  effects  of 
changes  in  the  mix  of  inputs  and  outputs 
(for  example,  a  shift  to  greater 
utilization  of  crude  and  away  from 
blends  or  a  shift  away  from  gasoline  to 
middle  distillates). 

(c)  Annual  Gross-Margin  Limitation. 

A  petroleum-refinery  operation  complies 
with  the  annual  gross-margin  limitation 
if  its  gross  margin  per  barrel  in  the 
second  program  year  does  not  exceed  its 
gross  margin  per  barrel  in  the  base  year 
by  more  than  13.5  percent. 

(d)  Intermediate  Gross-Margin 
Limitations.  A  petroleum-refinery 
operation  complies  with  the 
intermediate  gross-margin  limitations  if: 

(1)  Its  gross  margin  per  barrel  in  each 
of  the  first  and  second  quarters  of  the 
second  program  year  does  not  exceed  its 
gross  margin  per  barrel  in  the  base  year 
by  more  than  12  percent,  and 

(2)  Its  gross  margin  per  barrel  in  each 
of  the  third  and  fourth  quarters  of  the 
second  program  year  does  not  exceed  its 
gross  margin  per  barrel  in  the  base  year 
by  more  than  15  percent. 

(e)  If  a  compliance  unit  was  granted  or 
properly  self-administered  a  profit- 
margin  exception  during  the  first 
program  year,  it  need  not  comply  with 
the  intermediate  gross-margin 
limitations  in  paragraph  (d)  of  this 
Section.  However,  during  the  second 
program  year,  any  gross-margin 
increases  allowable  under  (c)  should  be 
implemented  in  equal  quarterly 
increments. 

(f)  A  compliance  unit  may  exceed  the 
intermediate  gross-margin  limitations  in 
paragraph  (d)  of  this  section,  if  it  can 
demonstrate  that  increases  in  excess  of 
these  limitations 

(1)  Are  justified  on  the  grounds  of 
seasonal  variations  in  business 
operations,  historical  business  practices, 
or  unusual  business  conditions,  and 

(2)  Will  not  prevent  compliance  with 
the  annual  gross-margin  limitation  in 
paragraph  (c)  of  this  section. 

(g)  Applications  of  the  Profit 
Limitation.  If  any  of  the  compliance 
untis  of  a  petroleum  refiner  properly 
evaluated  its  compliance  under  the  two- 
part  profit  limitation  in  §  705.6(a),  it 
should  follow  generally  accepted 
accounting  principles  and  procedures  in 
allocating  costs  and  expenses  to  the 
respective  compliance  units  if  they  have 
historically  mdde  these  allocations. 
Costs  that  have  not  historically  been 
allocated  (for  example,  unallocated 
corporate  overhead  expenses)  may  be 
allocated  to  the  compliance  unit,  other 
than  the  crude-bil  and  natural-gas 
production  units  that  has  the  largest 
dollar  sales  volume,  or  in  any  other 
reasonable  manner,  as  long  as  it  is  done 


consistently  in  the  base  quarter  and  the 
second  program  year. 

§  705.45  Gross-margin  standard  for 
electric,  gas,  and  water  utilities. 

(a)  Eligibility.  Utilities  that  sell 
electric  power  at  retail  or  wholesale, 
that  sell  natural  gas  at  retail  or 
wholesale  but  not  at  the  wellhead,  and 
that  provide  drinking  water  at  retail  or 
wholesale  are  eligible  for  a  gross-margin 
standard  as  an  alternative  to  the  pnce 
standard  in  Subpart  705A. 

(b)  Definitions.  (1)  For  electric  and  gas 
utilities,  the  gross  margin  is  sales  less 
the  cost  of  purchased  fuels,  gas,  and 
power. 

(2)  For  water  utilities,  the  gross 
margin  is  sales  less  the  cost  of 
purchased  water  and  power. 

(c)  Gross-Margin  Standard.  A 
compliance  unit  complies  with  the  gross- 
margin  standard  if  its  gross  margin  in 
the  second  program  year  does  not 
exceed  its  gross  margin  in  the  base  year 
by  more  than  13.5  percent  plus  any 
positive  percentage  growth  in  physical 
volume  over  the  same  period. 

§  705.46  Professional— Fee  standard. 

(a)  Coverage.  (1)  This  standard 
applies  to  fees  and  charges  for  the 
services  of  physicians,  dentists,  lawyers, 
accountants,  engineers,  architects, 
outside  directors,  and  other 
professionals;  these  include  all  activities 
included  in  1972  Standard  Industrial 
Classification  Major  Groups  80  (except 
805,  806,  808,  and  809),  81,  891,  and  893. 
12)  All  compliance  units  that  provide 
professional  services  on  a  fee-for- 
service  basis,  regardless  of  the 
proportion  of  the  compliance  unit's  total 
revenue  that  is  derived  from 
professional  services,  are  expected  to 
comply  with  the  professional-fee 
standard  for  that  portion  of  the 
compliance  unit’s  revenue.  For  other 
lines  of  business,  the  compliance  unit 
should  comply  with  the  applicable  price 
standard  in  Subparts  705  A  or  705  C. 

(b)  Professional-Fee  Standard.  A 
compliance  unit  complies  with  the 
professional-fee  standard  if: 

(1)  The  sales-weighted  average 
percentage  change  in  fees  from  the  base 
year  to  the  second  program  year  does 
not  exceed  13.5  percent,  and 

(2)  The  percentage  increase  in  the  fee 
for  any  single  service  from  the  base  year 
to  the  second  program  year  does  not 
exceed  19  percent. 

The  period  used  to  determine  sales- 
volume  weights  should  be  a  period  of 
time  that  is  represen' 'tive  of  normal 
business  operations. 
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§  705.47  Federal,  State,  and  local 
government  enterprises,  private  nonprofit 
enterprises,  and  government-subsidized 
private  companies. 

(a)  Subject  to  paragraph  (c)  of  this 
section,  government  enterprises  as 
defined  in  paragraph  (b)  of  this  section 
and  private  nonprofit  enterprises  should 
comply  with  the  price  standard  in 
Subpart  705  A  or  the  appropriate 
alternative  standard  in  Subpart  706  C. 

(b)  A  government  enterprise  is  any 
unit  of  a  Federal,  State,  or  local 
government  for  which  data  are  available 
to  determine  compliance  and  that 
satisfies  either  of  the  following 
conditions: 

(1)  It  is  the  U.S.  Postal  Service,  a 
college  or  university,  a  toll  facility,  an 
alcoholic-beverage  store,  a  commissar> 
(retail  outlet),  a  parking  system,  a  port 
authority,  an  airport,  an  electric,  gas. 
sewer,  water,  or  other  utility,  a 
transportation  service,  a  housing 
authority,  or  a  health  facility  other  than 
a  hospital;  or 

(2)  Its  base-year  operating  revenue 
(i.e.,  revenue  bt)m  sales  of  goods  and 
services)  equals  at  least  50  percent  of 
base-year  operating  expenses. 

(c)  Government  enterprises  and 
private  compliance  units  that  receive 
government  operating  subsidies  should 
use  a  subsidy-adjusted  price  change  for 
both  the  base  period  and  the  two-year 
program  period.  In  either  period,  the 
subsidy-adjusted  price  change  is  the 
weighted  sum  of  the  percentage  price 
change  and  the  percentage  change  in  the 
operating  subsidy  per  unit  of  output 
during  that  period.  The  price  change  is 
weighted  by  revenues  from  sales  of 
goods  and  services  divided  by  the  sum 
of  these  revenues  and  total  operating 
subsidies.  The  change  in  the  subsidy  per 
unit  of  output  is  weighted  by  total 
operating  subsidies  divided  by  the  sum 
of  revenues  from  sales  of  goods  and 
services  and  total  operating  subsidies. 


During  the  base  period,  weights  are 
determined  by  using  the  revenues  and 
operating  subsidies  in  the  last  calendar 
or  complete  fiscal  quarter  of  1975. 

During  the  program  year,  weights  are 
determined  using  the  revenues  and 
operating  subsidies  in  the  last  calendar 
or  fiscal  quarter  completed  before 
October  2, 1978. 

(d)  if  a  government  enterprise  or  a 
private  nonprobt  enterprise  cannot 
comply  with  the  price  standard  in  705  A 
or  the  appropriate  alternative  standard 
because  it  cannot  calculate  its  price 
change  or  because  of  uncontrollable 
increases  in  the  prices  of  goods  and 
services  that  it  buys,  it  should  comply 
with  the  proHt  limitation  in  §  705.6(a) 
substituting  the  terms  “operating 
margin”  for  “profit  margin"  and 
"operating  surplus"  for  “profits-."  If  the 
compliance  unit  utilizes  fund 
accounting,  operating  surplus  is  the 
budget  line  item  “net  increases  in 
current  fund  balance"  and  operating 
margin  is  operating  surplus  divided  by 
operating  funds  or  revenues. 

Compliance  units  reporting  deficits  in 
their  current  fund  balance  may  be 
excepted  from  this  standard  if  they 
qualify  for  an  exception  based  on  undue 
hardship  or  gross  inequity. 

§  705.48  Price  standard  for  medical  and 
dental  insurance  providers.  [Reserved] 

§  705.49  Price  standard  for  providers  of 
insurance  other  than  medical  and  dental 
insurance.  [Reserved] 

§  705.50  Standard  for  financiai 
institutions.  [Reserved] 

Subpart  D— Definitions 
§  705.60  Base-period  price  change. 

The  base-period  price  change  is  the  - 
sales-weighted  average  of  the 
percentage  changes  in  product  prices 
from  the  last  calendar  or  complete  fiscal 
quarter  of  1975  to  the  corresponding 
quarter  of  1977.  It  may  be  computed 
using  the  following  formula; 


The  choice  of  fiscal  or  calendar 
quarters  must  be  consistent  throughout 
the  compliance  unit’s  calculations. 

§  705.61  Base  quarter. 

The  base  quarter  is  either  (a)  the 
compliance  unit’s  last  complete  fiscal 
quarter  before  October  2, 1978,  or  (b)  the 
calendar  quarter  July  1, 1978.  through 
September  30. 1978,  except  as  otherwise 
specified  in  a  modified  price  standard. 

§  705.62  Base  year. 

The  base  year  is  the  four  calendar  or 
fiscal  quarters  ending  before  October  2. 
1978,  except  as  otherwise  specified  in  a 
modified  price  standard. 

§  705.63  Company.  * 

A  company  is  any  independent 
contractor,  sole  proprietorship, 
partnership,  corporation,  association, 
estate,  trust,  or  any  other  entity, 
however  organized,  that  is  engajged  in 
domestic  business  operations  and  that  is 
neither  controlled  nor  owned  by  another 
entity.  The  term  “company”  includes 
Federal.  State,  and  local  government 
entities. 

§  705.64  Compliance  unit 

(a)  A  compliance  unit  is  a  company  or 
part  of  a  company  separately  identified 
for  purposes  of  compliance  with  the  pay 
or  price  standards.  An  unconsolidated, 
controlled  entity  must  be  treated  as  a 
separate  compliance  unit.  Entities  that 
are  consolidated  should  be  consolidated 
in  accordance  with  17  CFR  210.4-01  to 
210.4-09  prescribed  by  the  Securities 
and  Exchange  Commission. 

(b)  One  or  more  parts  of  a 
consolidated  company  may  be  treated 
as  a  separate  unit  for  purposes  of 
complying  with  the  pnce  standard  if 

(1)  Each  part  maintains  accounting 
records  that  permit  the  Council  to 
ascertain  whether  the  prices  and  profits 
of  each  part  accurately  reflect  the 
economic  realities  of  its  operations, 

(2)  Allocation  of  overhead  among  the 
parts  is  made  in  a  consistent  and 
reasonable  manner,  as  if  the  parts  were 
not  commonly  owned. 

(3)  Transfers  between  parts  are 
valued  as  if  they  were  arms  length 
transactions,  and 

(4)  Internal  accounting  procedures 
adhere  to  generally  accepted  accounting 
principles  and  procedures,  consistently 
and  historically  applied. 

§  705.65  Custom  product 

A  custom  product  is  one  that  is 
produced  specifically  to  the  unique 
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=  the  base-period  price  change; 

=  price  of  the  i^  product  in  the  last 

complete  fiscal  or  calendar  quarter  of  1977; 

=  price  of  the  i^  product  in  the  last  complete 
fiscal  or  calendar  quarter  of  1975; 

=  ith-product  sales  share  (i.e.,  the  ith- 
product  sales  divided  by' total  sales F” in 
the  last  ccmplete  fiscal  or  calendar  quarter 
in  1975;  and 

=  the  summation  sign,  where  the  -subscript  i 
runs  over  all  products  not  excluded  in 
705A-4. 
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The  choice  of  fiscal  or  calendar 
quarters  must  be  consistent  throughout 
the  compliance  unit's  calculations. 

§705.75  Product 

A  product  is  a  category  of  goods  and/ 
or  services  that  is  established  by  the 
compliance  unit  for  purposes  of 
complying  with  the  price  standard. 

These  groupings  should  be  established 
in  such  a  manner  that  the  measured 
price  changes  for  each  product 
reasonably  reflect  the  changes  in  the 
prices  of  the  individual  goods  and 
services  contained  within  the  category. 
The  method  of  establishing  product 
groups  must  be  applied  consistently  in 
all  measurement  periods. 

§  705.76  Product  price. 

The  price  of  a  product  during  a 
quarter  is  computed  by  dividing  the 
revenues  from  sale  or  lease  of  the 
product  by  the  number  of  units  sold  or 
leased.  Prices  may  be  measured  at  the 
end  of  a  calendar  or  fiscal  quarter  only 
if  prices  have  remained  substantially 
unchanged  during  the  quarter.  A  product 
price  may  be  determined  from  a  sample 
of  the  individual  goods  and  services  in 
the  product  category,  in  which  case  the 
sampling  methods  must  follow  sound 
statistical  procedures.  List  prices  may  be 
used  only  if  percentage  changes  in  these 
prices  are  representative  of  percentage 
changes  in  actual  transaction  prices. 

§  705.77  Profit  margin. 

A  compliance  unit's  profit  margin  is 
the  ratio  of  profit  to  net  sales  and/or 
revenues. 

(a)  Profit  is  defined  as  the  sum  of  item 
14  and  items  11  through  13  minus  items  7 
through  10  in  17  CFR  210.5-03.  Briefly, 
profit  is  "income  or  loss  before  income 
tax  expense"  minus  dividend  income, 
interest  or  profit  on  securities,  and 
miscellaneous  other  income,  plus 
interest  and  amortization  of  debt 
discount  and  expense,  losses  on 
securities,  and  miscellaneous  income 
deductions. 

(b)  Net  sales  and/or  revenues  consist 
of  net  sales  of  tangible  products  (gross 
sales  less  discounts,  returns,  and 
allowances],  operating  revenues  of 
public  utilities,  and  other  revenues  such 
as  royalties,  rents,  and  the  sale  of 
services  and  intangible  products  (e.g., 
engineering,  research  and  development, 
and  other  professional  services).  This 
definition  is  consistent  with  17  CFR 
210.5-03,  items  lA,  IB,  and  1C. 

§  705.78  Second  program  year. 

The  second  program  year  is  the  one- 
year  period  immediately  following  the 


compliance  unit's  first  pri'^ram  year. 

Dated:  Septer.Lier  28,  ir'P 

R.  Robert  Russeh, 

Director,  Councilor!  auc^ Price 
Stability. 

(FR  Doc.  7»-30e48  Filed  10-1-79;  9:03  am| 
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6  CFR  Part  706 
Procedural  Rules 

agency:  Council  on  Wage  and  Price 
Stability. 

action:  Interim  Final  Procedural  Rules 
for  the  Second  Program  Year,  with 
comments  requested. 


summary:  The  Council's  rules  in  6  CFR 
Part  706  are  being  revised  to  simplify 
and  streamline  the  procedures  for 
submitting  materials  to  the  Council,  for 
requesting  approval  of  exceptions  to  the 
pay  and  price  standards,  and  for 
determining  whether  there  is 
noncompliance  with  those  standards. 

On  August  17, 1979,  the  Council 
published  in  the  Federal  Register  (44  FR 
48632)  proposed  revised  procedures  and 
solicited  public  comment,  not  only  on 
those  procedures,  but  also  on  all  aspects 
of  the  administration  of  the  standards. 
After  considering  the  comments 
received,  the  procedures  have  been 
further  modified  and  are  being 
published  in  interim  final  form  pending 
publication  of  final  substantive 
standards.  The  changes  from  the 
procedures  previously  published  in  the 
Federal  Register  are  explained  in  the 
narrative  below, 

DATES:  The  effective  date  of  the  revised 
Part  706  is  October  1, 1979.  Comments 
on  these  interim  procedures  must  be 
received  on  or  before  October  17, 1979. 

ADDRESS:  Comments  should  be 
addressed  to  the  Office  of  General 
Counsel,  Council  on  Wage  and  Price 
Stability,  600  17th  Street,  N.W., 
Washington,  D.C.  20506. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Campana  (202)  456-6210. 

ANALYSIS  OF  COMMENTS  AND  CHANGES: 

Second- Year  Procedural  Rules 

Introduction 

In  a  separate  document  released 
today,  the  Council  has  set  forth  its 
conclusions  about  the  substantive 
aspects  of  the  second-year  voluntary 
pay  and  price  standards.  The  procedural 
aspects  of  the  program  have  also  been 
re-evaluated.  'The  Council  published  in 


the  Federal  Register  on  August  17, 1979, 
proposed  revisions  of  its  rules,  on  the 
basis  of  its  own  experiences  during  the 
first  year  as  well  as  suggestions  offered 
during  the  year  by  those  affected  by  the 
program.  At  the  same  time,  we  solicited 
public  comments  by  September  17  on  all 
aspects  of  the  administration  of  the 
standards. 

Over  40  comments  were  filed,  most  of 
which  provided  detailed  and  thoughtful 
analyses  of  our  procedures.  Although 
they  included  some  criticism  of  the 
Council's  early  administration  of  the 
standards,  their  general  tenor  was  that 
the  Council's  practices  and  decision¬ 
making  processes  had  improved  over 
the  course  of  the  year. 

Some  of  the  comments  offered  specific 
recommendations  for  further  changes, 
many  of  which  we  have  adopted.  These 
will  be  discussed  below.  Two  general 
comments,  however,  deserve  special 
emphasis:  (1)  That  the  Council  should 
explain  more  fully  the  basis  for  its 
decisions;  and  (2)  that  the  Council 
should  more  frequently  (or 
systematically)  issue  general 
interpretations  of  the  standards.  These 
suggestions  are  good  ones,  and,  in  the 
second  program  year,  the  Council  will 
continue  to  try  to  improve  its 
performance  in  these  respects.  It  should 
be  recognized,  however,  that  the  factual 
basis  for  particular  decisions  (or  even 
for  ipterpretations)  are  usually 
confidential,  and  therefore  it  is  often 
difficult  to  explain  adequately  the 
predicate  for  a  particular  result. 
Nonetheless,  we  expect  to  provide  more 
guidance  during  the  second  program 
year  through  more  effective  use  of 
questions  and  answers,  which  will 
demonstrate  how  general  principles 
apply  to  particular  (perhaps 
hypothetical)  facts.  To  help  in  this  effort, 
we  encourage  intertested  persons  to 
submit  written  questions  to  the  Council, 
along  with  proposed  answers.  We  will 
publish  the  ones  that  appear  to  have 
general  application. 

There  follows  a  detailed  discussion  of 
the  revisions  to  Lie  proposed  procedural 
rules,  and  the  rules  themselves.  These 
rules  do  not  reflect  the  future  roles  of 
the  Advisory  Committees  announced 
today.  When  these  Committees  develop 
formal  operating  procedures,  they  will 
be  published  in  proposed  form  and 
public  comment  will  be  solicited.  Any 
resulting  rules  will  ultimately  be 
incorporated  in  this  Part  706.  In 
addition,  a  new  Part  707,  specifying  data 
and  other  information  to  be  included  in 
reports  and  exception  requests,  will  be 
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published  for  public  comment  in  mid- 
October. 

Subpart  A— General  Provisions 

One  comment  noted  that  the  signature 
requirement  for  submissions  to  the 
Council  diners  from  the  one  on  the 
periodic  reporting  froms,  PM-1  and 
PAY-1.  In  response,  we  have  modified 
the  language  of  §  706.5  to  be  consistent 
with  Form  PAY-1;  Form  PM-1  will  be 
similarly  modiHed. 

Several  comments  indicated 
uncertainty  as  to  whether  persons 
should  file  multiple  copies  of  documents. 
In  order  to  minimize  administrative 
burdens,  we  have  decided  that  only  a 
single  copy  of  any  document  need  be 
filed,  unless  it  contains  confidential 
information.  In  that  event,  $  706.6 
explicitly  states  that  a  duplicate  copy 
from  which  the  confidential  information 
is  expurgated  should  be  submitted.  This 
enables  the  Council  to  satisfy  its  public 
disclosure  requirements  without 
breaching  the  assurance  of 
confidentiality  for  certain  data. 

Several  persons  asked  whether,  under 
§  706.8,  the  Council  intends  to  count 
only  business  days  in  computing  time. 
The  plain  meaning  of  this  section  is  that 
only  business  days  are  counted,  unless 
another  section  specifically  states  that 
the  time  is  to  be  counted  in  calendar 
days.' Accordingly,  unless  otherwise 
specified,  the  three  additional  days 
added  to  any  time  period  when  notice  of 
the  Council’s  action  is  sent  by  mail  are 
business  days  only. 

Other  comments  suggested  that  the 
time  period  begin  running  on  receipt  of 
notice  of  the  Council's  action,  rather 
than  from  the  date  it  was  taken.  The 
date  of  the  Council’s  action  is  the  date 
of  decision  or  notice,  or  the  date  of  the 
cover  letter,  whichever  is  later.  The 
Council’s  decisions  and  notices  are 
generally  sent  the  day  they  are  dated. 
While  a  rule  pegged  to  the  receipt  date 
might  be  preferable  when  there  are 
unusual  delays  in  the  mail,  it  would  be 
difficult  to  administer  and  unusual 
delays  of  this  kind  may  serve  as  a 
ground  for  a  request  for  extension  of 
time. 

With  respect  to  extensions  of  time, 

.  §  706.9  will  be  modified  in  response  to 
the  public  comments  to  state  explicitly 
that  extensions  should  be  addressed  to. 
and  will  be  granted  by,  the  Office  of  the 
General  Counsel..  In  addition,  the 
General  Counsel’s  Office  will  continue 
its  practice  of  granting  extensions  over 
the  telephone,  with  confirmation  in 
writing  by  the  person  making  the 
request. 


^ubpart  B — Reports  and  Notifications 

The  Council  has  attempted  to  respond 
to  the  public  comments  on  company- 
organization  submissions  by  including  a*' 
new  paragraph  (a)  that  makes  explicit 
that  a  company  may  reorganize  its 
compliance  units  and  employee  units  at 
the  outset  of  the  second  year,  but  not 
thereafter.  As  noted^n  the  discussion  of 
the  design  of  the  price  standard  (issue 
A.9].  and  initial  opportunity  to 
reoi'ganize  is  necessary  to  remedy 
changed  circumstances  or  past  errors; 
but  subsequent  reorganizations  might 
well  be  used  to  evade  the  standards  and 
are  thus  not  permitted. 

The  most  critical  comments  concerned 
the  provision  of  §  706.21(b).  which 
requested  a  statement  of  assurance  that 
a  company  intends  to  comply  with  the 
pay  standard.  Most  commentators 
thought  the  request  was  unnecessary; 
some  believed  it  to  be  inconsistent  with 
the  spirit  of  a  voluntary  program;  others 
said  it  was  an  afiront  to  employees.  On 
reflection,  the  Council  agrees  that  the 
request  is  unnecessary,  and  has  deleted 
it.  In  that  same  section,  the  proposed 
request  that  a  company  state  its  method 
of  computation  for  pay  compliance  has 
also  been  deleted,  because  it  duplicates 
information  requested  on  Form  PAY-1. 

With  respect  to  periodic 
submissions — specifically  Forms  PM-1 
and  PAY-1 — the  Council  has  made 
certain  changes  in  response  to  the  public 
comments,  but  it  has  rejected  others. 
Specifically,  we  cannot  accept  the 
suggestion  that  there  be  no  quarterly 
Form  PM-1  reports  since  such  data  are 
necessary  for  the  effective  monitoring  of 
price  compliance.  On  the  other  hand,  we 
have  extended  the  time  for  filing  these 
forms  to  45  calendar  dtiys  after  the  end 
of  each  quarter  and  60  calendar  days 
after  the  last  quarter  of  the  year.  On  the 
pay  side,  many  comments  objected  to 
the  increase  in  the  number  of  units 
required  to  report;  as  drafted,  the  rules 
would  have -required  a  small  compliance 
unit  that  is  part  of  a  large  company  to 
file  Form  PAY-1.  In  response  to  these 
comments,  and  to  reduce  reporting 
burdens,  S  706.22  has  been  redrafted  to 
apply  only  to  compliance  units  of  5,000 
or  more  employees.  Several  comments  • 
also  opposed  the  semi-annual 
submission  of  Form  PAY-1.  Again,  in 
response  to  the  expressed  concerns,  this 
section  has  been  modified  to  call  for 
prospective  data  by  March  31, 1980,  and 
actual  program-year  data  within  60 
calendar  days  after  the  end  of  the 
program  year.  Although  we  thus  still 
contemplate  two  filings,  the  first  simply 
calls  for  prospective  data,  which  should 
oot  pose  any  additional  burden  on 
complying  companies,  who  must  make 


such  projections  in  any  event.  So  too, 
we  are  not  extending  the  time  for  filing 
year-end  data  to  90  days  (even  though  it 
would  permit  more  precise  calculation 
of  some  executive  bonus  plans)  since,  as 
a  general  rule,  a  60-calendar-day  period 
should  be  adequate;  those  in  any 
unusual  situations  can  request  an 
extension  of  time. 

Finally  most  of  the  comments  on 
§  706.23,  relating  to  submissions  by 
State  and  local  governments,  suggested 
that  there  be  a  dollar  threshold  for 
reporting  by  government  enterprises 
such  as  universities,  water  districts,  etc. 
It  was  noted  that  requiring  every 
government  enterprise  to  report  could 
create  a  monumental  burden,  not  only 
on  these  enterprises,  but  also  on  the 
Council.  These  comments  are  well  taken 
and,  accordingly,  we  have  decided  to 
treat  these  entities  as  commercial 
entities  are  treated.  In  this  connection,  it 
should  be  noted  that  government 
enterprises  are  included  in  the  definition 
of  “company"  in  Subpart  705D,  and 
therefore  those  with  $250  million  or 
more  in  net  sales  or  revenues  would  be 
subject  to  the  same  periodic  price¬ 
reporting  requirements  as  commercial 
entities;  similarly,  those  with  5,000  or 
more  employees  would  be  subject  to  the 
same  pay-reporting  requirements  as 
commercial  entities. 

Subpart  C— Requests  for  Approval  of 
Exceptions 

Most  of  the  comments  on  §  706.31 
requested  some  guidance  on  whether 
first-year  exceptions  continue 
automatically  into  the  second  program 
year  or  whether  a  new  request  for  an 
exception  must  be  filed.  A  new 
paragraph  (d)  has  been  added  to  clarify 
the  procedure:  A  compliance  imit  should 
submit  a  new  request,  but  it  need  not 
resubmit  data  already  on  file  with  the 
Council.  On  the  other  hand,  we  have 
rejected  the  suggestions  that  all 
exceptions  be  self-administered  or  that 
the  threshold  for  requesting  them  be 
raised.  We  believe  that  the  opportunity 
for  us  to  review  exception  requests  is  an 
important  element  of  the  program;  this 
review  not  only  provides  a  check  on 
companies’  compliance  but  also 
contributes  to  our  understanding  of  the 
program’s  effect  on  differently  situated 
companies.  Moreover.  §  706.32  has  been 
modified  to  make  clear  that  entities  self- 
administering  exceptions  arc  expected 
to  retain  supporting  documentation.  The 
Council  will  continue  to  check  their 
compliance  and  will  not  permit 
companies  to  use  self-administration  of 
an  exception  as  a  defense,  unless  it  is 
supported  by  contemporaneous 
documentation. 
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With  respect  to  the  provisions  for 
discretionary  approvals  of  exceptions  in 
paragraph  (b),  some  of  the  comments 
asked  what  constitutes  “good  cause.” 
Earlier  Council  statements  have 
indicated  that  good  cause  would  exist, 
for  example,  when  a  company  has 
reached  a  labor  settlement  contingent 
on  a  determination  of  compliance  or 
when  uncertainty  as  to  the  application 
of  the  standards  would  have  serious 
adverse  effects  on  a  company.  Any 
attempt  to  provide  a  more  specific 
definition  would,  we  believe,  be 
counterproductive,  in  that  it  might  have 
the  effect  of  foreclosing  other  equally 
meritorious,  but  unforeseen,  situations. 

In  response  to  the  comments,  we  have 
increased  the  page  limitation  in  §  706.33 
to  15,  exclusive  of  supporting 
documentation.  We  have  not  however, 
adopted  the  suggestion  that  a 
conference  should  be  scheduled  before 
an  exception  is  denied.  On  the  other 
hand,  a  new  paragraph  (d)  has  been 
added  to  §  706.31  to  make  clear  that  a 
request  for  a  conference  may  be  made  at 
any  time. 

A  significant  number  of  comments 
recommended  that  companies  be 
allowed  to  self-administer  an  exception 
if  the  Council  has  not  acted  within  a 
certain  period  of  time,  citing  the  urgency 
of  most  requests  and  the  pecuniary  loss 
that  could  result  from  delay.  In  response 
to  these  comments,  a  new  paragraph  (c) 
has  been  added  to  §  706.33,  which 
provides  a  procedure  for  requesting  an 
expedited  decision.  We  recognize  that 
our  delay  in  processing  exception 
requests  was  a  problem  in  the  first 
program  year.  We  are  committed  to 
proceeding  more  expeditiously  during 
the  second  year.  Nonetheless,  because 
there  may  be  a  very  large  number  of 
requests  filed  at  the  beginning  of  the 
program  year,  it  would  not  be  prudent  to 
set  a  strict  deadline  for  Council  action. 
This  is  particularly  so  since,  during  the 
first  year,  a  significant  contributor  to  the 
delay  was  the  fact  that  many  of  the 
submissions  did  not  contain  all  of  the 
data  necessary  for  processing  the 
request. 

Section  706.34,  relating  to  notice  to 
interested  persons,  has  been  revised  to 
eliminate  the  requirement  that 
companies  serve  imions  (or  emp.^yee 
units]  and  that  unions  (or  employee 
units]  serve  companies  with  copies  of 
pending  requests.  This  request,  while 
serving  a  useful  function,  adds  unduly  to 
the  administrative  burden  of  the 
program. 

Comments  of  §  706.35  urged  the 
Council  to  notify  a  company  of  the 
purpose  of  any  investigation;  the 
suggestion  is  a  good  one  and  we  have 
adopted  it.  Another  comment  suggested 


that  any  deadline  for  submission  of 
information  be  reasonable;  we  have 
added  language  to  this  e^ect. 

The  statement  in  §  706.36  that  the 
Council  may  condition  its  approval  of  an 
exception  in  any  manner  that  it 
considers  appropriate  was  the  focus  of 
several  strongly  worded  objections. 
Those  commenting  were  concerned 
specifically  about  the  Council's  practice 
in  the  first  program  year  of  imposing  a 
fourth-quarter  condition  in  grants  of 
profit-margin  exceptions.  The  merits  of 
that  particular  condition  need  not  be 
debated  for  the  second  program  year, 
since  the  standards  themselves  have 
been  redrafted  to  achieve  essentially  the 
same  objective.  As  a  general 
proposition,  however,  we  believe  that 
the  Council  may  impose  any  condition 
that  furthers  the  objectives  of  the 
program,  and  we  have  modified  the 
language  of  §  706.37(b]  accordingly. 

A  question  has  been  raised  as  to 
whether  companies  that  are  denied  an 
exception  may  submit  additional 
exception  requests  based  on  the  same 
facts  or  arguments.  A  new  paragraph  (c] 
of  §  706.37  states  that,  for  the  second 
program  year,  the  issues  raised  at  the 
time  of  the  initial  decision  may  not  be 
resubmitted,  but  that  new  requests  may 
be  filed  based  upon  new  facts. 

Subpart  D— Special  Investigations 

This  Subpart  received  the  fewest 
comments,  and  the  only  substantive 
change  has  been  the  addition  of 
language  to  the  effect  that  any  request 
for  information  will  be  accompanied  by 
a  statement  of  the  purpose  of  the  request 
and  the  nature  of  the  Council’s  need  for 
the  information. 

Subpart  E— >Deterni>ination  of 
Noncompliance 

The  principal  issue  discussed  in  the 
comments  on  this  Subpart  was  the 
Council’s  policy  with  respect  to  the 
release  of  the  names  of  recipients  of 
Notices  of  Probable  Noncompliance.  It 
was  argued  that  this  practice  can 
seriously,  irremediably  and  unfairly 
damage  a  company’s  good  name.  Some 
recommended  that  the  Council  not 
publicize  names  at  all;  others 
recommended  that  there  be  no  publicity 
unless  there  is  concrete  evidence  of 
noncompliance.  Because  of  these 
concerns,  the  Council  will  continue  its 
policy,  adopted  in  the  latter  part  of  the 
first  year,  of  not  publicizing  those  who 
have  received  Notices  unless  there  are 
compelling  reasons  to  do  so. 

With  respect  to  §  706.52,  “Notice  and 
Reply,”  several  comments  pointed  out 
the  difficulty  of  serving  notice  on 
employee  units.  Here,  as  in  the  Subpart 


dealing  with  exceptions  (and  for  the 
same  reasons),  the  requirement  has  been 
eliminated. 

Several  comments  stated  that  a 
conference  should  be  provided  routinely 
before  a  Notice  of  Probable 
Noncompliance  is  issued.  Section  706.52 
provides  that  any  recipient  of  a  Notice 
may  request  a  conference  and  that,  if 
requested,  the  Council  will  arrange  for 
one  at  a  suitable  time  and  location.  No 
additional  language  is  required.  So  too, 
we  are  not  extending  the  time  in  which 
to  respond  to  a  Notice  of  Probable 
Noncompliance;  again,  extensions  are 
provided  in  those  instances  where  good 
cause  is  shown. 

Subpart  F— The  List  of  Noncompliers 

Only  a  few  comments  discussed  this 
Subpart,  urging  that  the  Council  afford 
longer  time  periods  or  provide  a  hearing 
and/or  reconsideration  as  a  matter  of 
right.  We  have  adopted  neither  of  these 
suggestions — the  former  for  the  reasons 
set  forth  above;  the  latter  because  it 
would  unduly  encumber  the  process 
without  providing  any  appreciable 
advantage  in  terms  of  developing  a  full 
and  fair  record  for  decision-making. 

Subpart  G— Reconsideration 

We  have  reordered  §  §  706.71  and 
706.72  to  clarify  the  process  of 
requesting  reconsideration.  Once  again, 
despite  recommendations  to  the 
contrary,  we  have  not  extended  the  time 
period  set  forth  in  this  Subpart.  As  in  the 
case  of  exception  requests  and  Notices 
of  Probable  Noncompliance,  we  have 
deleted  the  requirement  that  specified 
persons  be  served  with  copies  of  the 
request.  We  have  also  added  a  clause 
explicitly  stating  that  facts  and 
arguments  not  presented  at  the  time  of 
the  initial  decision  may  be  presented  on 
reconsideration,  but  that  repeated 
requests  based  on  essentially  the  same 
facts  and  arguments  are  not  permitted. 

Some  comments  suggested  that  both  a 
hearing  and  a  conference  be  provided 
upon  request.  Our  procedures  do 
precisely  that,  and  we  have  changed  the 
wording  slightly  to  make  this  clear. 
Others  suggested  that  hearings  and-or 
conferences  automatically  be  held  in  the 
case  of  every  request  for 
reconsideration.  We  see  no  point  in 
doing  so,  since  our  rules  provide  for 
hearings  and  conferences  on  request, 
and  in  many  instances  companies  prefer 
to  dispense  with  the  formalities  of  a 
time-consuming  hearing  and  opt, 
instead,  for  a  more  informal  conference 
with  Council  officials. 

Several  other  comments  suggested 
various  changes  in  the  conduct  of  the 
hearings.  Some  suggested  that  issues  of 
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law  and/or  policy  be  made  legitimate 
matters  of  contention  in  the  hearings 
and  that  any  restraints  by  the  Hearing 
Officer  on  the  facts  or  arguments 
presented  be  eliminated.  This  suggestion 
was  rejected  because  it  would  unduly 
burden  the  process  to  permit  the 
introduction  of  matters  that  are 
irrelevant  or  inappropriate  for  a  Hearing 
Officer  to  decide. 

Others  called  for  specific  procedures 
for  each  and  every  step  in  the  process, 
including  specification  of  the 
qualifications  of  the  Hearing  Officer.  We 
believe  the  objectives  of  the  program  ard 
better  served  by  stressing  the  general 
principles  of  due  process,  leaving  the 
details  to  be  worked  out  on  a  case-by¬ 
case  basis. 

One  suggestion  that  we  believe  is 
worthwhile  is  that  the  report  of  the 
Hearing  Officer  be  made  available  to 
the  party  who  requested  the  hearing, 
and  §  706.74  has  been  so  amended. 

Accordingly,  6  CFR  Part  706  is  revised 
on  an  interim  basis  to  read  as  follows: 

PART  706— PROCEDURAL  RULES 

Subpart  A— General  Provisions 

Sec. 

706.1  Purpose  and  scope. 

706.2  Definitions. 

706.3  Appearances  before  the  Council. 

706.4  Actions  by  the  Council. 

706.5  Submission  of  documents. 

706.6  Confidential  material. 

706.7  Service  of  documents. 

706.8  Computation  of  time. 

706.9  Extension  of  time. 

706.10  Consolidations 

Subpart  B— Reports  and  Notifications 

706.20  Purpose  and  scope. 

706.21  Submissions  on  company 
organization  for  purposes  of  compliance. 

706.22  Periodic  data  submissions. 

706.23  Submissions  by  State  and  local 
governments. 

Subpart  C— Requests  for  Approval  of 
Exceptions 

706.30  Purpose  and  scope. 

706.31  Who  should  request  approval. 

706.32  Grounds  for  exceptions. 

706.33  Contents  of  the  request. 

706.34  .  Notice  to  interested  persons. 

706.35  Additional  information. 

706.36  Conferences. 

706.37  Decision. 

Subpart  D— Special  Investigations 

706.40  Purpose  and  scope. 

706.41  Investigational  policy. 

706.42  Requests  for  information. 

Subpart  E— Determination  of 
Noncompliance 

706.50  Purpose  and  scope. 

706.51  Notice  and  reply. 

706.52  Decision. 

Subpart  F— The  List  of  Noncompliers 

706.60  Purpose  and  scope. 


706.61  Listing  of  noncompliers. 

706.62  Removal  from  list  of  noncompliers. 

Subpart  G— Reconsideration 

706.70  Purpose  and  scope. 

706.71  General. 

706.72  Contents  of  the  request. 

706.73  Conference  on  reconsideration. 

706.74  Hearing  on  reconsideration. 

706.75  Decision. 

706.76  Stays  pending  reconsideration. 
Authority:  Council  on  Wage  and  Price 

Stability  Act  Pub.  L.  03-387  (August  24, 1974], 
as  amended  by  Pub.  L  94-78  (August  9, 1975) 
and  Pub.  L  95-121  (October  5, 1977),  12  U.S.C. 
1904  note;  as  last  amended  by  Pub.  L  96-10 
(May  10, 1979);  E.0. 12092  (November  3, 

1978):  E.0. 12161  (September  28, 1979). 

Subpart  A— General  Provisions 

§  706.1  Purpose  and  Scope. 

This  Part  establishes  procedures  to  be 
used  in  proceedings  before  the  Council 
relating  to  the  pay  and  price  standar4s 
set  forth  in  Part  705  of  this  chapter. 

(a)  Subpart  A  concerns  definitions 
and  general  procedural  rules. 

(b)  Subpart  B  concerns  the  submission 
of  reports  and  notifications. 

(c)  Subpart  C  concerns  requests  for 
approval  of  exceptions  to  the  standards. 

(d)  Subpart  D  concerns  special 
investigations  regarding  the  standards. 

(e)  Subpart  E  concerns  determinations 
of  noncompliance  with  the  standards. 

(f)  Subpart  F  concerns  the  placement 
on  and  removal  from  the  list  of 
noncompliers. 

(g)  Subpart  G  concerns  requests  for 
reconsideration  of  Council  actions  under 
Subparts  C  and  E. 

§706.2  Definitions. 

(a)  “Company,”  “compliance  unit,” 
“net  sales  or  revenues,”  “first  program 
year,”  and  “second  program  year”  have 
the  same  meanings  as  in  Subpart  705D 
of  this  chapter. 

(b)  “Collective-bargaining  imit”  means 
an  employee  unit  that  is  a  party  to  a 
collective-bargaining  agreement. 

(c)  “Council”  means  the  Council  on 
Wage  and  Price  Stability. 

(d)  “Employee  unit”  has  the  same 
meaning  as  in  §  705B-2  of  this  Chapter. 

(e)  “Hearing  Officer”  means  a  person 
designated  by  the  Council  to  conduct  a 
hearing. 

(f)  “Notice  of  Probable 
Noncompliance”  means  a  written 
statement  by  the  Council  that  a 
compliance  unit  or  employee  unit  may 
be  out  of  compliance  with  the  standards. 

(g)  “Person”  means  any  compliance 
unit,  employee  unit  collective¬ 
bargaining  unit,  company,  individual, 
group,  or  organization. 

(h)  “Standards”  means  the  voluntary 
pay  and  price  standard  set  forth  in  Part 
705  of  this  chapter. 


(i)  “Undue  hardship”  and  “gross 
inequity”  have  the  same  meanings  as  in 
§  705a-6  of  this  chapter. 

§  706.3  Appearance*  Before  the  Council. 

A  person  may  take  any  action 
permitted  by  this  part  on  his  or  her  own 
behalf,  or  may  be  represented  by  any 
person  who  he  or  she  designates. 

§  706.4  Actions  by  the  Council. 

The  Chairman  of  the  Council,  or  his 
designee,  is  authorized  to  take  actions 
for  the  Coimcil  under  this  part. 

§  706.5  Submission  of  documents. 

(a)  Submissions  should  be  sent  to  the 
Coimcil  on  Wage  and  Price  Stability, 

The  Winder  Building,  600  17th  Street, 
N.W.,  Washington,  D.C.,  20506. 

(b)  Submissions  should  be  signed  by 
the  chief  executive  officer  or  authorized 
designee  of  a  company,  compliance  unit, 
employee  unit,  collective-bargaining 
unit,  or  other  organization. 

(c)  Each  submission  should  be  plainly 
marked  at  the  top  of  the  document 
indicating  whether  it  is  a  “Report,” 
“Request  for  Extension  of  Time,” 
“Request  for  Exception — (Pay)  or 
(Price),”  “Response  to  Notice  of 
Probable  Noncompliance,”  “Request  for 
Reconsideration,”  or  “Request  for 
Removal  fi'om  List  of  Noncompliers.” 

§  706.6  Confidential  material. 

Material  for  which  confidentiality  is 
sought  should  be  submitted  in 
accordance  with  Part  702  of  this  chapter 
and  will  be  treated  as  there  provided. 
When  submissions  (other  than  forms 
confidential  in  their  entirety,  such  as 
PM-1  and  Pay-1)  contain  confidential 
information,  two  copies  should  be 
submitted.  One  copy,  containing  the 
confidential  information,  is  for  the 
Council’s  use  and  should  be  clearly 
marked “Contains  Confidential 
Information.”  The  other  copy,  from 
which  any  confidential  information 
should  be  deleted,  is~to  meet  public 
disclosure  requirements. 

§  706.7  Service  of  documents. 

All  documents  served  under  this  part 
are  to  be  served  personally  or  by  U.S. 
mail  on  the  person  specified  in  these 
regulations  or  his  or  her  designated 
representative. 

§  706.8  Computation  of  time. 

Except  as  otherwise  provided,  any 
period  of  time  specified  in  this  Part  is 
counted  in  business  days  (all  days  other 
than  Saturdays,  Sundays,  and  Federal 
holidays),  beginning  with  the  first 
business  day  after  the  Council  takes  any 
action.  If  the  document  setting  forth  the 
Council's  action  is  sent  by  mail,  three 
additional  days  may  be  added. 
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§  706.9  Extension  of  time. 

If  an  action  is  required  under  this  part 
to  be4aken  within  a  prescribed  period  of 
time,  an  extension  of  time  will  be 
granted  only  upon  a  showing  of  good 
cause.  Requests  for  extensions  should 
be  made  in  writing  to  the  Office  of 
General  Counsel. 

§  706.10  Consolidations. 

The  Council  may  consolidate  separate 
matters  if  consolidation  will  expedite 
the  proceedings  or  otherwise  assist  the 
Council  in  carrying  out  its  functions. 

Subpart  Reports  and  Notifications 

§  706.20  Purpose  and  scope. 

(a)  This  subpart  concerns  the 
submission  of  reports  and  notifications 
requested  by  the  Council. 

(b)  A  person  that  has  furnished  the 
Council  with  data  requested  and 
retained  by  the  Council  need  not 
resubmit  such  data,  but  should  identify 
for  the  Council  the  document  (including 
page  references)  containing  such  data 
and  the  date  on  which  it  was  submitted. 

§  706.21  Submissions  on  company 
organization  for  purposes  of  compliartce. 

(a)  Reorganization  for  Second  Year.  A 
company  may  reorganize  its  compliance 
units  and  employee  units  for  purposes  of 
compliance  widi  the  price  and  pay 
standards,  respectively,  at  the  beginning 
of  its  second  program  year  but  not 
during  the  year. 

(b)  Company  Organization  for  Price 
Compliance.  A  compliance  unit  that 
had,  or  that  is  part  of  a  company  that 
had,  net  sales  or  revenues  of  $250 
million  or  more  in  its  last  complete  fiscal 
year  before  October  2, 1979,  and  any 
other  company  designated  by  the 
Council,  should  furnish  the  Council  by 
December  1, 1979,  with  the  information 
to  be  specified  in  Part  707. 

(c)  Company  Organization  for  Pay 
Compliance.  A  company  that  had  5,000 
or  more  employees  during  any  calendar 
quarter  of  its  last  complete  fiscal  year 
before  October  2. 1979,  and  any  other 
company  designated  by  the  Council, 
should  furnish  the  Council  by  December 
1, 1979,  with  the  information  to  be 
specified  in  Part  707. 

§  706.22  Periodic  data  submissions. 

(a)  Form  PM-1.  A  compliance  unit 
that  had,  or  is  part  of  a  company  that 
had,  net  sales  or  revenues  of  $250 
million  or  more  in  its  last  complete  fisc£il 
year  before  October  2, 1979,  and  any 
other  compliance  unit  designated  by  the 
Council,  should  furnish  the  Council  with 
the  data  specified  on  Form  PM-1,  These 
submissions  shoufd  be  made  not  more 
than  45  calendar  days  after  the  end  of 
each  of  the  first  three  quarters  and  60 


calendar  days  after  the  end  of  the 
second  program  year. 

,  (b)  Form  PAY-l.  A  compliance  unit 
that  had  5,000  or  more  employees  during 
any  calendar  quarter  of  its  last  complete 
fiscal  year  before  October  2, 1979,  and 
any  other  compliance  unit  designated  by 
the  Council,  should  furnish  the  Council 
the  data  specified  on  Form  PAY-1,  Data 
on  prospective  compliance  with  the 
second-year  pay  standard  should  be 
filed  no  later  than  March  31, 1980.  Data 
on  actual  pay-rate  increases  for  the 
second  program  year  should  be  filed 
within  60  calendar  days  after  the  end  of 
the  second  program  year. 

§  706.23  Submissions  by  State  and  local 
governments. 

State  and  local  governments  with 
5,000  or  more  employees  should  submit: 

(a)  By  December  1, 1979,  a  statement 
of  assiirance  by  the  head  of  the 
government  entity  that  the  entity  intends 
to  comply  with  the  pay  standard;  and 

(b)  Tbe  data  to  be  specified  in  Part  707 
for  formal  pay  plans  in  operation  as  of 
October  1, 1979,  within  60  calendar  days 
after  the  end  of  the  pay  plan  year. 

Subpart  C—Requests  for  Approval  of 
Exceptions 

§  706.30  Purpose  and  scope. 

This  subpart  concerns  requests  by  a 
compliance  unit  or  employee  unit  for  the 
Council’s  determination  that  an 
exception  to  the  pay  or  price  standard  is 
warranted  under  Part  705. 

§  706.31  Who  should  request  approval. 

(a)  Any  compliance  unit  or  employee 
unit  that  intends  to  apply  one  or  more  of 
the  exceptions  specified  in  §  706.32 
should  request  a  determination  from  the 
Council  that  the  exception  is  warranted, 
if: 

(1)  The  request  relates  to  the  price 
standard  and  the  compliance  unit  had. 
or  is  part  of  a  company  that  had.  net 
sales  or  revenues  of  $250  million  or  more 
in  its  last  complete  fiscal  year  prior  to 
October  2, 1979:  or 

(2)  The  request  relates  to  the  pay 
standard,  and  (i)  the  affected  employee 
unit  consists  of  100  or  more  employees 
in  a  compliance  tmit  with  (or  that  is  part 
of  a  company  with)  1,000  or  more 
employees,  or  (ii)  the  affected  collective¬ 
bargaining  agreement  covers  1,000  or 
more  employees,  regardless  of  the 
number  of  employees  in  an  individual 
compcmy’s  employee  units. 

(b)  Any  compliance  unit  or  employee 
unit  not  covered  by  paragraph  (a)  of  this 
section  may  request  a  determination 
that  an  exception  to  the  pay  or  price 
standard  is  warranted  if  such  unit 
shows  that  there  is  good  cause  for  the 
Council  to  entertain  such  a  request. 


(c)  A  complmnce  unit  or  employee 
unit  not  covered  by  paragraphs  (a)  or  (b) 
of  this  section  is  expected  to  self- 
administer  the  exceptions  in  a  manner 
consistent  with  the  standards.  A 
compliance  unit  or  employee  unit  should 
retain  all  data  and  documents  that 
constitute  the  basis  for  the  exception  in 
a  form  suitable  for  review  by  the 
Council. 

(d)  If  a  compliance  unit  or  employee 
unit  was  granted  an  exception  to  the 
pay  or  price  standards  for  the  first 
program  year  and  wants  to  continue  that 
exception  for  the  second  program  year, 
it  should  submit  a  new  request  for 
approval  of  the  exception.  The  new 
request  need  not  include  data  previously 
supplied,  but  it  should  demonstrate  that 
the  previously  gremted  exception 
continues  to  be  appropriate. 

§  706. 32  Grounds  for  exceptions. 

The  grmmds  for  an  exception  to  the 
price  standard  are  contained  in  §§  705.6 
and  705.41.  The  grounds  for  an 
exception  to  the  pay  standard  are 
contained  in  $  §  705B-9  through  705B-12. 

§  706.33  Contents  of  the  request. 

(a)  A  Request  for  approval  of  an 
exception  should  be  in  writing  and 
include  data  sufficient  to  demonstrate 
that  the  grounds  for  an  exception  are 
met. 

(b)  The  request  for  approval  of  an 
exception  should  not  exceed  15 
typewritten  pages,  exclusive  of 
supporting  documents. 

(c)  If  a  decision  by  the  Council  is 
required  by  a  certain  date,  that  date 
should  be  clearly  and  conspicuously 
noted  in  the  request.  If  the  specified  date 
for  a  decision  is  within  30  calendar  days 
of  the  submission  of  a  completed 
request  for  an  exception,  the  request 
should  explain  the  basis  for  requesting 
an  expedited  decision. 

§  706.34  Notice  to  interested  persons. 

(a)  The  Coimcil  may  notify  any  person 
who  could  be  significantly  affected  by 
approval  of  an  exception  that  his 
written  comments  should  be  submitted 
within  ten  days.  Submission  of 
comments  to  the  Council  does  not  make 
the  person  a  party  to  the  proceeding. 

(b)  Any  person  submitting  written 
comments  to  the  Council  about  a 
request  submitted  under  this  Subpart 
should  serve  a  copy  of  the  comments  (or 
a  copy  from  which  confidential 
information  has  been  deleted,  provided 
that  it  is  adequately  summarized)  upon 
the  compliance  unit  or  employee  unit 
making  the  request,  and  should  certify  to 
the  Coimcil  that  this  requirement  has 
been  met.  The  Council  may  notify  other 
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interested  persons  of  such  conunents 
and  provide  an  opportunity  to  respond. 

§  706.35  Additional  Information. 

(a)  The  Council  may  at  any  time 
request  such  additional  information  as  it 
deems  necessary  to  reach  a 
determination,  and  may  set  a  reasonable 
deadline  for  the  submission  of  such 
information. 

(b)  A  request  for  approval  of  an 
exception  may  be  denied  if  the 
information  called  for  under  §  §  706.33  or 
706.35(a)  is  not  provided. 

§  706.36  Conferences. 

Any  person  requesting  approval  of  an 
exception  may  request  a  conference.  If 
the  Council  determines  tha.t  a 
conference  is  appropriate,  it  will  contact 
the  applicant  to  arrange  a  suitable  time 
and  location.  At  its  discretion,  the 
Council  may  invite  other  interested 
persons  to  attend  portions  of 
conferences  at  which  confidential 
material  will  not  be  discussed. 

§706.37  Decision. 

(a)  The  Council  will  issue  a  written 
determination  granting  or  denying  a 
request  for  approval  of  an  exception  as 
promptly  as  possible,  giving 
consideration  to  any  showing  of  urgency 
under  §  706.33(c]. 

(b)  When  the  Council  grants  a  request 
for  approval  of  an  exception,  it  may 
condition  its  approval  in  any  manner 
that  promotes  the  objectives  of  the 
standards. 

(c)  The  Council’s  decision  will  be 
based  on  the  facts  and  arguments  before 
it  on  the  date  of  the  decision.  If  a  person 
relies  on  certain  facts  and  arguments  to 
support  a  request  for  approval  of  an 
exception,  he  may  not  later  rely  on 
substantially  the  same  set  of  facts  and 
arguments  in  a  new  exception  request. 

Subpart  D— Special  Investigations 

§  706.40  Purpose  and  scope. 

This  subpart  concerns  special 
investigations  by  the  Council  relating  to 
particular  companies,  compliance  units, 
or  employee  units.  Additional 
investigatory  procedures  are  set  forth  in 
part  704. 

§  706.41  Investigational  policy. 

The  Council  may  at  its  discretion 
conduct  special  investigations  to 
examine  significant  pay  and  price 
increases  and  compliance  with  the 
standards.  A  special  investigation  may 
be  initiated  when  the  Council’s 
examination  of  publicly  available  pay  or 
price  indices  or  the  receipt  of  other 
information  indicates  the  possibility  of 
pay  or  price  increases  in  excess  of  the 


respective  standard  for  a  compliance 
unit  or  in  a  sector  of  the  economy. 

§  706.42  Requests  for  Information. 

The  Council  may  request  information 
relating  to  a  compliance  unit’s  specihc 
price  actions,  its  average  price 
increases,  its  pay  programs,  or  any  other 
information  relating  to  the  standards. 
Any  such  request  will  be  accompanied 
by  a  statement  of  the  purpose  of  the 
request  and  the  Council’s  need  for  the 
information. 

Subpart  E— Determination  of 
Noncompiiance 

§  706.50  Purpose  and  scope. 

This  subpart  concerns  the 
determination  of  whether  compliance 
units  or  employee  units  are  in 
compliance  with  the  standards. 

§  706.51  Notice  and  reply. 

(a)  Notice  of  Probable 
Noncompliance.  When  the  Coimcil  has 
reason  to  believe  that  a  compliance  unit 
or  employee  unit  may  not  be  in 
compliance  with  the  standards,  it  will 
send  a  Notice  of  Probable 
Noncompliance  to  the  compliance  unit 
and,  if  the  alleged  noncompliance 
relates  to  a  collective-bargaining 
situation,  to  any  affected  collective¬ 
bargaining  unit. 

(b)  Reply.  (1)  Within  ten  days  after  a 
Notice  of  ^obable  Noncompliance  has 
been  issued,  the  compliance  unit  and 
any  collective-bargaining  unit  to  which 
the  notice  is  issued  may  file  a  written 
reply  disputing  information  in  that 
notice,  presenting  additional 
information  relevant  to  the  allegations 
in  the  notice,  and  raising  any  available 
defense. 

(2)  Available  defenses  are  that  any  of 
the  exceptions  in  §§  705.4,  705B-9 
through  B-12,  and  705.41  are  applicable 
or  have  been  properly  self-administered, 
or  that  the  standards  do  not  properly 
apply. 

(3)  The  reply  may  request  a 
conference  and,  if  so,  indicate  whether 
any  confidential  data  may  be  discussed. 

(c)  If  a  compliance  imit  and  any 
collective-bargaining  unit  to  which  the 
notice  is  issued  does  not  timely  reply, 
the  Council  may  issue  a  determination 
of  noncompliance. 

(d)  'The  Council  may  request 
comments  from  any  person  concerning 
the  notice,  but  submitting  such 
comments  does  not  make  that  person  a 
party  to  the  proceeding. 

(e)  If  a  conference  is  requested,  the 
Council  will  arrange  a  suitable  time  and 
location. 


§  706.52  Decision. 

(a)  After  considering  the  record, 
which  shall  consist  of  relevant  data 
developed  by  the  Council  and  material 
submitted  to  the  Council,  the  Council 
will  inform  the  compliance  unit  and 
collective-bargaining  unit,  if  applicable 
of  the  Council’s  conclusions  and  the 
reasons  therefor. 

(b)  Whenever  the  Council  has 
concluded  there  is  noncompliance,  it 
may  consider  any  corrective  action 
o^ered  by  the  compliance  unit  or 
employee  unit.  If  the  Council  is  satisfied 
that  appropriate  corrective  action  will 
be  initiated  promptly,  the  Council  will 
not  find  the  compliance  imit  or 
employee  unit  out  of  compliance. 

(c)  After  the  Council  has  considered 
all  relevant  information,  it  will  set  forth 
in  writing  the  reasons  for  its  decision. 

Subpart  F— The  List  of  Noncompiiers 

§  706.60  Purpose  and  scope. 

This  Subpart  concerns  placement  on 
and  removal  from  the  list  of 
noncompiiers. 

§  706.61  Listing  of  noncompiiers. 

(a)  If  the  Council  issues  a  decision 
finding  a  compliance  unit  out  of 
compliance  in  accordance  with 

§  706.53(c),  it  w'ill  place  the  compliance 
unit’s  name  on  a  list  of  noncompiiers  no 
sooner  than  eight  days  after  its  decision. 

(b)  If  the  listing  of  a  compliance  unit 
has  been  stayed  pending 
reconsideration  in  accordance  with 

§  706.76,  and  the  compliance  unit  is 
found  on  reconsideration  to  be  out  of 
compliance,  it  will  be  listed  no  sooner 
than  three  days  after  the 
reconsideration  decision. 

§  706.62  Removal  from  list  of 
noncompiiers. 

(a)  Any  compliance  unit  that  has  been 
placed  on  the  list  of  noncompiiers  may 
request,  in  writing,  that  the  Council 
remove  it  from  the  list  on  grounds  that 
the  compliance  imit  has  come  into 
compliance  with  the  standard.  Any  such 
request  should  be  submitted  to  the 
Director.  It  should  state  the  corrective 
action  that  the  compliance  unit  has 
taken,  explain  how  that  action  brings 
the  compliance  unit  into  compliance, 
and  indicate  whether  a  conference  or 
hearing  is  requested. 

(b)  'The  Coimcil  will  provide  a 
conference  and,  if  a  disputed  substantial 
and  material  question  of  fact  is 
presented,  a  hearing  in  accordance  with 
§  706.75  (b)  through  (d). 

(c)  The  Council  will  advise  the 
compliance  unit  as  promptly  as  possible 
after  receipt  of  any  request  under 
paragraph  (a)  of  this  section  (or  after  the 
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completion  of  any  conference  or 
hearing)  as  to  whether  the  request  has 
been  granted  or  denied.  If  granted, 
removal  from  the  list  will  be  effective 
immediately,  and  a  notice  to  that  effect 
will  be  published  promptly  in  the  same 
manner  as  the  publication  of  the  list  of 
noncompliers.  If  denied,  the  compliance 
unit  will  have  exhausted  its 
administrative  remedies,  and  no  further 
reconsideration  of  the  facts  or 
compliance  plan  presented  will  be 
available  under  Subpart  G. 

Subpart  G— Reconsideration 

§706.70  Purpose  and  scope. 

This  subpart  concerns  reconsideration 
of  Council  actions  taken  under  Subparts 
C  or  E. 

§706.71  General. 

(a)  Any  person  who  h&s  or  could  have 
participated  in  a  matter  under  Subparts 
C  or  E  of  this  part  may  request 
reconsideration  of  the  Council’s  decision 
within  seven  days  of  the  Council's 
action. 

(b)  Additional  facts  that  were  not 
before  the  Council  at  the  time  of  the 
initial  decision  may  be  presented  at  the 
time  of  reconsideration.  If  a  person 
relies  on  certain  facts  and  arguments  to 
support  a  request  for  reconsideration,  he 
may  not  later  rely  on  substantially  the 
same  set  of  facts  and  arguments  in  a 
new  request  for  reconsideration. 

(c)  A  person  who  has  participated  or 
could  have  participated  in  a  matter 
under  Subparts  C  or  E  of  this  part  will 
not  have  exhausted  his  administrative 
remedies  until  he  has  submitted  a 
request  for  reconsideration  under  this 
subpart  and  final  action  on  that  request 
has  been  taken  by  the  Council. 

§  706.72  Contents  of  the  request. 

A  request  for  reconsideration  should: 

(a)  Contain  a  concise  statement  of  the 
requested  relief  and  any  factual,  legal, 
or  policy  basis  for  such  relief;  and 

(b)  Specify  whether  a  conference  and/ 
or  hearing  as  provided  by  |  §  706.74  and 
706.75  is  requested,  and,  if  so.  whether 
confidential  data  will  be  discussed;  and 

(c)  If  a  hearing  is  requested,  identify 
the  substantial  and  material  questions 
of  fact  presented. 

§  706.73  Conference  on  reconsideration. 

(a)  The  Council  will,  if  requested, 
provide  a  conference  on  reconsideration 
of  an  action  under  Subparts  C  and  E. 

(b)  The  Council  will  notify  the 
requesting  party  and,  in  the  Council’s 
discretion,  other  interested  persons  of 
the  time  and  place  for  the  conference. 

(c)  Any  subject  relevant  to  the 
exception  or  noncompliance  decision 
may  be  discussed  at  the  conference. 


§  706.74  Hearing  on  reconsid.2ratlon. 

(a)  If  a  disputed  substantial  and 
material  question  of  fact  is  presented, 
the  Council  will,  if  requested,  provide  a 
hearing  on  reconsideration  of  an  action 
under  Subpart  E. 

(b)  If  the  Council  determines  that  a 
hearing  is  appropriate,  it  will  notify  the 
person  requesting  the  bearing  and,  in  the 
Council's  discretion,  other  interested 
persons.  Thereafter,  the  hearing  will  be 
promptly  scheduled  before  a  Hearing 
Officer  at  such  time  and  place  as  the 
Council  may  direct. 

(c)  A  hearing  conducted  in  accordance 
with  this  Section  may  include  the 
submission  of  such  additional  evidence 
and  arguments  as  the  Hearing  Officer 
permits. 

(d)  Within  20  days  after  the  close  of 
the  hearing,  the  Hearing  Officer  will 
submit  to  the  Council  fmdings  of  fact  on 
each  substantial  and  material  question 
of  fact.  The  Council  will  promptly  send  a 
copy  of  the  report  to  the  person  who 
requested  the  hearing. 

§706.75  Decision. 

(a)  Within  20  days  of  receipt  of  a 
request  for  reconsideration,  or  within  20 
days  after  the  conclusion  of  any 
conference  under  §  706.74,  or  within  20 
days  after  receipt  of  a  Hearing  Officer’s 
findings  under  §  706.75,  the  Council  will 
issue  a  decision  affirming,  modifying,  or 
reversing  its  earlier  action. 

(b)  The  Council’s  decision  will  be  in 
writing  and  will  set  forth  the  reasons  on 
which  it  is  based.  Copies  of  the  decision 
will  be  served  on  the  person  requesting 
reconsideration. 

§  706.76  Stays  pending  reconsideration. 

A  request  for  reconsideration 
submitted  within  seven  days  of  the 
Council’s  decision  of  noncompliance 
under  §  706.53  will  stay  the  placing  of  a 
compliance  unit’s  name  on  a  list  of 
noncompliers  pending  the  disposition  of 
the  request. 

Dated:  September  2B,  1979. 

R.  Robert  Russell, 

Director,  Council  on  Wage  and  Price 
Stability. 

|FR  Doc.  79-30649  Filed  10-1-79;  8:45  am) 
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COUNCIL  ON  WAGE  AND  PRICE 
STABIUTY 

Amendment  of  Charter  of  Wage 
Advisory  Committee 

In  accordance  with  Executive  Order 
12161,  the  Council  on  Wage  and  Price 
Stability  is  amending  the  charter  of  its 
Wage  advisory  Committee  (see  44  FR 
36447  Oune  22, 1079))  to  redesignate  the 
Committee  as  a  Pay  Advisory 
Committee,  to  enlarge  its  scope,  and  to 
provide  ^greater  participation  by  the 
public  in  the  development  and 
administration  of  the  pay  standard  for 
the  second  year  of  the  anti-inflabon 
program.  The  Pay  Advisory  Committee 
will  advise  the  Council  on  developing 
policies  that  encourage  anti-inflationary 
pay  behavior  by  private  industry, 
employers  and  labor,  that  decelerate  the 
rate  of  inflation,  and  that  provide  for  fair 
and  equitable  distribution  of  the  burden 
of  restraint.  Specifically,  the  Pay 
Advisory  Committee  will  recommend 
modifications  to  the  pay  standard, 
recommend  changes,  if  any,  to  pay 
exception  and  noncompliance  decisions 
of  the  Council,  and  recommend  new  or 
revised  interpretations  of  the  pay 
standard. 

To  provide  representation  of  a  broad 
range  of  viewpoints,  the  Committee  will 
be  composed  of  fifteen  members — five 
representatives  of  labor,  five  business 
representatives  and  five  representatives 
of  the  general  public.  These  members 
and  the  Committee’s  Chairman  will  be 
selected  by  the  President.  The  Chairman 
and  each  member  from  labor  and 
business  will  be  permitted  to  designate 
and  alternate  of  his  or  her  choice. 

The  Council  shall  provide  support  for 
the  Committee  and,  consistent  with 
applicable  statutes  and  regulations, 
shall  furnish  ail  information  as  may  be 
required  by  the  Committee  to  carry  out 
its  duties  and  responsibilities. 

For  further  information  contact  Sally 
Katzen,  General  Counsel,  Council  on 
Wage  and  Price  Stability  (456-6286). 

Dated:  September  28, 1979. 

R.  Robert  Russell, 

Director.  Council  on  Wage  and  Price 
Stability. 

Revised  Charter  for  the  Pay  Advisory 
Committee 

(1)  The  Official  Designation.  This 
Committee  will  be  designated  as  the  Pay 
Advisory  Committee, 

(2)  The  Objectives  and  Scope  of 
Activities.  The  function  of  the 
Committee  is  to  provide  public 
participation  and  advice  to  the  Council 
on  Wage  and  Price  Stability  (Council) 
on  encouraging  anti-inflationary  pay 


behavior  by  private  industry,  employers, 
and  labor,  d^lerating  the  rate  of 
inflation,  and  providing  for  a  fair  and 
equitable  distribution  of  the  burden  of 
restraint. 

(3)  Description  of  Duties  of  the 
Committee.  The  duties  and 
responsibilities  of  the  Committee  are: 

(a)  To  submit,  by  October  31, 1979,  its 
recommendations  for  modifications,  if 
any,  to  the  pay  standard,  including 
specihcally  the  basic  pay  standard,  the 
inflation  assumption  for  evaluating  cost- 
of-living  adjustment  clauses,  the 
threshold  for  the  low-wage  exemption, 
the  treatment  of  increments  and  tandem 
relationships,  and  the  appropriate 
adjustment  for  employee  units  not 
covered  by  cost-of-living  adjustment 
clauses: 

(b)  To  recommend  changes,  if  any,  to 
pay  exception  and  noncompliance 
decisions  of  the  Comacil; 

(c)  To  recommend  new  or  revised 
interpretations  of  the  pay  standard;  . 

(d)  To  make  such  other 
recommendations  with  respect  to  the 
voluntary  compliance  program  that 
assure  fairness  and  equity  in  individual 
cases  and  that  are  consistent  with  the 
overall  objective  of  the  anti-inflation 
program. 

(4)  Membership.  The  Committee  shall 
consist  of  fifteen  members,  five  each 
from  labor,  business,  and  the  public,  to 
be  selected  by  the  President  The 
President  will  also  designate  one  of  the 
public  members  as  Chairman.  The 
Chairman  and  each  member  from  labor 
and  business  may  designate  an  alternate 
to  serve  in  his  or  her  stead  with  respect 
to  recommendations  under  Paragraph 
3(b),  (c),  and  (d). 

(5)  Estimated  Number  and  Frequency 
of  Meetings.  The  Committee  will  meet 
regularly  once  a  month  and  at  such 
other  times  as  the  Chairman  may 
determine. 

(6)  Procedures  of  the  Committee,  (a) 
Quorum. — ^Nine  members  of  the 
Committee,  three  each  h*om  labor, 
business,  and  the  public,  shall  constitute 
a  quorum.  Recommendations  of  the 
Committee  shall  require  the  affirmative 
vote  of  eight  or  more  members. 

(b)  Conflict  Interest.  No  member 
shall  participate  in  the  consideration  of 
any  matter  if  such  participation  would 
create  a  conflict  of  interest  under 
applicable  statutes  and  regulations. 

(7)  Designated  Agency  Official.  The 
designated  agency  official  who  %vill 
attend  eadi  meeting  of  the  Committee 
and  perform  such  other  functions  as  are 
required  by  law  is  the  Chairman  of  the 
Council  (or  his  designee). 

(8)  Agency  Responsibility  for 
Providing  Support  The  Council  shall 
provide  support  for  the  Committee  and. 
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consistent  with  applicable  statues  and 
regulations,  shall  furnish  all  information 
as  may  be  required  by  the  Committee  to 
carry  out  its  duties  and  responsibilities. 
The  Offlee  of  Pay  Monitoring  of  the 
Council  will  furnish  stafl  support  for  the 
Committee. 

(9)  Duration  of  the  Committee.  The 
Committee  will  continue  until 
September  30, 1980,  unless  the  Council 
terminates  the  Committee  earlier,  or 
extends  it,  in  accordance  with  need  and 
the  pidslic  interest. 

(10)  Estimated  Annual  Operating 
Costs.  The  Committee  may  require  an 
expenditure  of  approximately  $5,000 
(one-fifth  of  a  man-year)  in  Fiscal  Year 
1980. 

(11)  Approval  of  Revised  Charter. 

Date  flled:  September  2S,  1979. 

Sally  Katzen, 

Advisory  Committee  Management  Officer. 

Amendment  of  Charter  of  Price 
.Advisory  Committee 

In  accordance  with  Executive  Order 
12161,  the  Council  on  Wage  and  Price 
Stability  is  amenxling  the  charter  of  its 
Price  Advisory  Committee  to  enlarge  the 
scope  of  the  previously  described 
Committee  (see  44  FR  36447  (|une  22. 
1979))  and  to  provide  greater 
participation  by  the  public  in 
development  and  ac^inistration  of  the 
price  standard  for  the  second  year  of  the 
anti-inflation  program.  Tlie  Price 
Advisory  Committee  will  advise  the 
Council  on  developing  policies  that 
encourage  anti-inflationary  price 
behavior  by  private  industry,  that 
decelerate  the  rate  of  inflation,  and  that 
provide  for  fair  and  equitable 
distribution  of  the  burden  of  restraint. 
Specifically,  the  Price  Advisory 
Committee  will  recommend  possible 
modifications  to  the  price  standard,  and 
new  or  revised  interpretations  of  the 
price  standard. 

’The  membership  of  the  Committee 
will  be  composed  of  five  representatives 
of  the  general  public.  These  members 
and  the  Committee’s  Chairman  will  be 
selected  by  the  President 

The  Council  shall  provide  support  for 
the  Committee  and.  consistent  with 
applicable  statutes  and  regulations, 
shall  furnish  ail  information  as  may  be 
required  by  the  Committee  to  carry  out 
its  duties  and  responsibilities. 

For  further  information  contact  Sally 
Katzen.  General  Counsel  Council  on 
Wage  and  Price  Stability  (456-6286). 
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Date:  September  28. 1979. 

R.  Robert  Russell, 

Director,  Council  on  Wage  and  Price 
Stability. 

Revised  Charter  for  the  Price  Advisory 
Committee 

(1)  The  Official  Designation.  This 
Committee  will  be  designated  as  the 
Price  Advisory  Committee, 

(2)  The  Objectives  and  Scope  of 
Activities.  The  function  of  the 
Committee  is  to  provide  public 
participation  and  advice  to  the  Council 
on  Wage  and  Price  Stability  (Council] 
on  encouraging  anti-inflationary  price 
behavior  by  private  industry, 
decelerating  the  rate  of  inflation,  and 
providing  for  a  fair  and  equitable 
distribution  of  the  burden  of  restraint. 

(3)  Description  of  Duties  of  the 
Committee.  The  duties  and 
responsibilities  of  the  Committee  are: 

(a)  To  recommend  from  time  to  time 
modifications,  if  any,  to  the  price 
standard; 

(b)  To  recommend  new  or  revised 
interpretations  of  the  price  standard; 
and 

(c)  To  make  such  other 
recommendations  with  respect  to  the 
voluntary  compliance  program  that 
assure  fairness  and  equity,  consistent 
with  the  overall  objective  of  the  anti¬ 
inflation  program. 

(4)  Membership.  The  Committee  shall 
consist  of  five  members  of  the  general 
public  to  be  selected  by  the  President. 
The  President  will  also  designate  one  of 
the  members  as  Chairman. 

(5)  Estimated  Number  and  Frequency 
of  Meetings.  The  Committee  will  meet 
regularly  once  a  month  and  at  such 
other  times  as  the  Chairman  may 
determine. 

(6)  Procedures  of  the  Committee,  (a) 
Quorum. — The  quorum  for  conducting 
business  shall  be  three  members  of  the 
Committee.  Recommendations  of  the 
Committee  shall  require  the  affirmative 
vote  of  three  or  more  members. 

(b)  Conflict  of  Interest.  No  member 
shall  participate  in  the  consideration  of 
any  matter  if  such  participation  would 
create  a  conflict  of  interest  under 
applicable  statutes  and  regulations. 

(7)  Designated  Agency  Official.  The 
designated  agency  official,  who  will 
attend  each  meeting  of  the  Committee 
and  perform  such  other  functions  as  are 
required  by  lay,  is  the  Chairman  of  the 
Council  (or  his  designee). 

(8)  Agency  Responsibility  for 
Providing  Support.  The  Council  shall 
provide  support  for  the  Committee  and, 
consistent  with  applicable  statutes  and 
regulations,  shall  furnish  all  information 
as  may  be  required  by  the  Committee  to 
carry  out  its  duties  and  responsibilities. 


The  Office  of  Price  Monitoring  of  the 
Council  will  furnish  staff  support  for  the 
Committee. 

(9)  Duration  of  the  Committee.  The 
Committee  will  continue  until 
September  30, 1980,  unless  the  Council 
terminates  the  Committee  earlier,  or 
extends  it,  in  accordance  with  need  and 
the  public  interest. 

(10)  Estimated  Annual  Operating 
Costs.  The  Committee  may  require  an 
expenditure  of  approximately  $2,500 
(one-tenth  of  a  man-year]  in  Fiscal  Year 
1980. 

(11)  Approval  of  Revised  Charter. 

Date  filed:  September  28, 1979. 

Sally  Katzen, 

Advisory  Committee  Management  Officer. 

[FR  Doc.  7»-30e50  Filed  10-1-79;  8:45  am] 
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PANAMA  CANAL  COMPANY 

Increase  in  Tolls  for  Use  of  Panama 
Canal 

agency:  Panama  Canal  Company. 

SUMMARY:  On  March  30, 1979,  the 
Panama  Canal  Company  announced  a 
proposed  increase  in  tolls  for  use  of  the 
Panama  Canal,  to  be  elective  on 
October  1, 1979.  (44  FR  18994).  Statutory 
provisions  concerning  notice,  public 
hearing  and  Presidential  approval,  and 
the  Company’s  rulemaking  procedures 
would  apply  and  were  explained  in  the 
notice. 

On  September  27, 1979,  the  President 
signed  into  law  the  Panama  Canal  Act 
of  1979  (Pub.  L.  96-70).  Section  1605  of 
that  statute,  which  became  effective  on 
enactment,  provides  that  the  Company 
may  change  the  rates  of  tolls  for  use  of 
the  Panama  Canal  during  the  fiscal  year 
beginning  on  October  1. 1979,  without 
regard  to  the  procedures  required  for 
future  increases.  Rates  of  tolls  for  use  of 
the  canal  are  to  be  prescribed  under  the 
provisions  of  section  1602(b)  of  the  Act, 
and  any  increase  under  section  1605 
requires  Presidential  approval  and 
becomes  effective  on  the  date 
prescribed  by  him. 

action:  Notice  of  increase  in  tolls  for 
use  of  the  Panama  Canal.  Notice  is 
hereby  given  that  in  accordance  with 
sections  1602(b)  and  1605  of  the  Panama 
Canal  Act  of  1979,  the  rates  of  tolls 
prescribed  by  the  Panama  Canal 
Company  and  approved  by  the  President 
which  have  been  in  effect  since 
November  18, 1976,  are  changed  as 
follows: 

(a)  On  merchant  vessels,  yachts,  army 
and  navy  transports,'  colliers,  hospital 
ships,  and  supply  ships,  when  carrying 
passengers  or  cargo,  $1.67  per  net  vessel 


ton  of  100  cubic  feet  each  of  actual 
earning  capacity  determined  in 
accordance  with  the  rules  for  the 
measurement  of  vessels  for  the  Panama 
Canal. 

(b)  On  vessels  in  ballast  without 
passengers  or  cargo,  $1.33  per  net  vessel 
ton. 

(c)  On  other  floating  craft  including 
warships,  other  than  transports,  colliers, 
hospital  ships,  and  supply  ships,  $0.93 
per  ton  of  displacement. 

Notice  is  also  given  that,  due  to  the 
foregoing  action  by  the  Company  and 
the  President,  the  proposal  to  increase 
tolls  initiated  on  March  30, 1979,  is 
cancelled. 

EFFECTIVE  DATE:  The  foregoing  changes 
in  the  toll  rates  have  been  approved  by 
the  President  and,  as  prescribed  by  him, 
will  become  effective  on  October  1, 

1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  M.  Constant,  Secretary,  Panama 
Canal  Company,  425 — 13th  Street,  N.W., 
Washington,  D.C.  20004,  Phone:  (202) 
724-0104. 

Dated:  September  29, 1979. 

Hazel  M.  Murdock, 

Assistant  to  the  Secretary. 

[FR  Doc.  79-30653  Filed  10-1-79;  11:02  am] 
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AGENCY  PUBLICATION  ON  ASSIGNED  DAYS  OF  THE  WEEK 


The  following  agencies  have  agreed  to  publish  all  This  is  a  voluntary  program.  (See  OFR  NOTICE 
rlocunents  on  two  assigned  days  of  the  week  FR  32914,  August  6.  1976.) 

(Monday/Thursday  or  Tuesday/Friday). 


Jlonday _ Tuesday _ Wednesday _ Thursday _ Friday 


DOT/SECRETARY* 

USDA/ASCS 

DOT/SECRETARY* 

USDA/ASCS 

DOT/COAST  GUARD 

USDA/APHlS 

DOT/COAST  GUARD 

USDA/APHIS 

DOT/FAA 

USDA/FNS 

DOT/FAA 

USDA/FNS 

DOT/FHWA 

USDA/FSQS 

DOT/FHWA 

USDA/FSQS 

DOT/FRA 

USDA/REA 

DOT/FRA 

USDA/REA 

DOT/NHTSA 

MSPB/OPM 

DOT/NHTSA 

MSPB/OPM 

DOT/RSPA 

LABOR 

DOT/RSPA 

LABOR 

DOT/SLSDC 

HEW/FDA 

DOT/SLSDC 

HEW/FDA 

DOT/UMTA 

DOT/UMTA 

CSA 

CSA 

Documents  normally  scheduled  for  publication  on 
a  day  that  will  be  a  Federal  holiday  will  be 
published  the  next  wortc  day  following  the 
holiday. 

Comments  on  this  program  are  still  invited.  '  *NOTE:  As  of  July  2,  1979,  all  agencies  in 

Ckimments  should  be  submitted  to  the  the  Department  of  Transportation,  will  publish 

Day-of-the-Week  Program  Coordinator.  Office  of  on  the  Monday/Thursday  schedule, 

the  Federal  Register,  National  Archives  and 

Records  Service.  General  Services  Administration, 

Washington,  D.C.  20408 

REMINDERS 


The  items  in  this  list  were  editorially  compiled  as  an  aid  to  Federal 
Register  users.  Inclusion  or  exclusion  from  this  list  has  no  legal 
significance.  Since  this  list  is  intended  as  a  reminder,  it  does  not 
include  effective  dates  that  occur  within  14  days  of  publication. 

Rules  Going  Into  Effect  Today 

Note:  There  were  no  items  eligible  for  inclusion  in  the  list  of  Rules 
Going  Into  Effect  Today. 

List  of  Public  Laws 

Last  Listing  September  28, 1979 

This  is  a  continuing  listing  of  public  bills  from  the  current  session  of 
Congress  which  have  become  Federal  laws.  The  text  of  laws  is  not 
published  in  the  Federal  Register  but  may  be  ordered  in  individual 
pamphlet  form  (referred  to  as  “slip  laws")  from  the  Superintendent 
of  Documents.  U.S.  Government  fainting  Office.  Washington,  D.C. 
20402  (telephone  202-275-3030). 

H.R.  111/  Pub.  L.  96-70  “Panama  Canal  Act  of  1 979".  (Sept.  27, 

1 979;  93  Stat.  452)  Price:  $2.25. 
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The  authentic  text  behind  the  news  .  .  . 


The 

Weekly 

Compilation  of 
PRESIDENTIAL 
DOCUMENTS 

Administration  of 
Jimmy  Carter 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies  and 
announcements.  It  contains  the  full  text 
of  the  President’s  public  speeches, 
statements,  messages  to  Congress,  news 
conferences,  personnel  appointments 
and  nominations,  and  other  Presidential 
materials  released  by  the  White  House. 

The  Weekly  Compilation  carries  a  Monday 
dateline  and  covers  materials  released 
during  the  preceding  week.  Each  issue 
contains  an  Index  of  Contents  and  a 
Cumulative  Index  to  Prior  Issues. 


Separate  indexes  are  published 
quarterly,  semiannually,  and  annually. 
Other  features  include  lists  of  acts 
approved  by  the  President  and  of 
nominations  submitted  to  the  Senate,  a 
checklist  of  White  House  press  releases, 
and  a  digest  of  other  Presidential 
activities  and  White  House 
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